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FOREWORD 


This study on problems relating to a Federal Constitutional Con- 
vention was prepared by Mr. Cyril F. Brickfield of the committee staff 
in partial fulfillment of the requirements of the degree of Doctor of 
Juridical Science at the George Washington University School of Law. 
It discusses the legal as well as practical problems presented by a con- 
stitutional convention method of amendment and suggests means, in 
the form of draft bills, to dispose of these problems. 

Article V of the United States Constitution provides that Congress, 
on the application of the legislatures of two-thirds of the States, shall 
call a constitutional convention for the purpose of amending the Con- 
stitution. Since the Constitution’s adoption, 168 years ago, there 
have been over 200 State applications calling for conventions to 
amend the Constitution on a wide variety of subjects including the 
direct election of Senators, Federal income taxes, prohibition of 
polygamy, repeal of the 18th amendment, world federal government, 
and the general or complete revision of the Constitution itself. 
Despite this number of applications, the constitutional convention 
method of amendment has never been employed. 

Many of these applications no doubt are no longer valid. Petitions, 
for example, for the direct election of Senators, and the repeal of the 
18th amendment, have been rendered moot by reason of the 17th 
and 21st amendments respectively to the Constitution. In addition, 
the lapse of time may well have rendered other applications invalid. 
In recent years, however, Congress has been in receipt of a number 
of petitions from various States requesting the call of a convention 
to amend the Constitution limiting the power of the Federal Govern- 
ment over the taxation of income. In 1952 the staff of this committee 
prepared a report on the status of State applications directed to that 
subject. 

The problem of constitutional conventions is a matter of serious 
concern to the House Committee on the Judiciary since rule XXII 
and Rule XI, clause 12 (e), of the rules of the House of Re ‘presentatives 
direct, among other things, that petitions for conventions be 
referred to this committee for appropriate action. Unfortunately 
there is no statutory authority to guide this committee or the Congress 
in classifying applications or in counting them, nor is there any 
statutory guidance for the calling of a convention. 

Mr. Brickfield’s dissertation discusses these problems and suggests 
procedures to be followed in processing applications and for governing 
the scope of a constitutional convention’s deliberations. Of course, 
the views iced and the conclusions reached herein are those of 
the author and do not necessarily represent the views of any of the 
members of the committee. The material, however, gives in detail 
the history and problems relating to the convention method of amend- 
ing the Constitution, and can be of immeasurable aid to the Congress 
in considering possible statutory clarification of this problem and in 
taking positive action on a long-neglected but vital problem. 


EMANUEL CELLER, Chairman. 
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PREFACE 


Article V of the United States Constitution provides two methods 
for amending the Constitution: (1) Congress may propose amendments 
to the Constitution for ratification by three-fourths of the States, 
or (2) on application of the legislatures of two-thirds of the several 
States, Congress shall call a constitutional convention. Twenty- 
seven amendments have been referred to the States for ratification 
under the first method,' but there never has been, since the adoption 
of our Constitution, a constitutional convention. Because of the 
growing number of petitions submitted to Congress by the several 
States during recent years calling for a convention under the second 
method, and because of the complex problems involved it is the 
intention of the writer to direct this dissertation to the problems and 
issues involved in a Federal constitutional convention. 

Article V is silent as to how and when conventions are to be con- 
vened and it does not state how the convention is to be formed or 
what rules of procedure are to guide its acts. In order to present a 
clear view of the general problem there follows, in outline form, several 
of the more obvious issues connected with calling a constitutional 
convention. 

Article V, while providing that the States may make application 
to Congress for the calling of a convention, sets no requirements con- 
cerning what provisions each State application must contain or what 
standards each application must meet in order to be considered as 
validly made. One application, for instance, while it passed the 
State legislature, was vetoed by its governor.? This raises the ques- 
tion of whether the Constitution contemplates action solely by the 
houses of a State legislature or whether applications must be processed 
in accordance with prpcomures, for enacting State laws which usually 
include action by the State’s chief executive. 

Another question is: When have two-thirds of the legislatures of 
the several States made application for the calling of a convention? 
Some petitions to Sonar were made 168 years ago.* Do these 
petitions and others remain permanently alive or do they lapse after 
a reasonable period of time? 

Article V is also silent on the subject matter of applications. A 
constitutional convention can be construed to mean that subjeets on 
many and varied topics may be considered looking toward a general 
reformation of the Constitution. Yet, there are legal commentators 
who support the proposition that all petitions, in order to be counted, 
should be identical or at least relate to a single specific subject matter: 
for example, a proposed amendment pertaining solely to the subject 
of limiting the Federal Government’s power over the taxation of 
income. 

A question of importance is the power of a State to rescind its 
application once it has been submitted to Congress. ‘The view has 
been expressed that since a State legislature is competent to make 
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application for a constitutional convention, it is obviously competent 
to withdraw its application. It may be well to point out, however, 
that Congress refused to allow the States of Ohio and New Jersey to 
rescind their ratifications of the 14th amendment.* And conversely, 
Congress permitted North Carolina, South Carolina, Georgia, and 
Virginia which at first rejected the 14th amendment, to subsequently 
ratify the same. Whether rescission of an application petitioning for 
a Federal constitutional convention should be considered in the same 
light as rejection in the course of ratification is, of course, another 
matter which adds to the complexity of the problem. 

Once convened, a question which presents itself is whether the 
convention may discuss any and all subjects relative to the Con- 
stitution or whether Congress may restrict the scope of its delibera- 
tions to a particular subject or at least to a limited number of subjects. 
Many believe that once convened, a convention could rewrite the 
entire Constitution if it so desires. Others, however, adopt the view 
that Congress would have the power to determine the areas of delibera- 
tions to which the convention would be confined. This would be 
especially so if Congress convened the convention for the sole purpose 
of taking up a particular subject. 

The problem is further complicated when one seeks to determine 
the extent to which the States themselves may control the actions of 
a convention. 

An interesting question is how can the provisions of article V be 
enforced if the Congress fails or refuses to act in the event there are 
a sufficient number of State applications submitted? 

Another question which looms large throughout the entire problem 
is whether many of the issues are of a justiciable nature open to 
determination by the courts, or whether they are political questions 
beyond the limits of the courts’ jurisdiction and therefore subject to 
determination by the Congress? 

It is believed that Congress can resolve and otherwise render 
academic many of these questions by setting up, through implementing 
legislation, statutory provisions containing standards and guides to 
govern the submission of State applications. The subject of amend- 
ing the Constitution is one which has, over the years, engendered 
much learned comment. However, in recent years, one of the more 
significant happenings has been the submission of 32 applications to 
the Congress from 27 States all relating to the same subject matter, 
namely, a constitutional convention to consider the problem of limit- 
ing the power of the Federal Government in the taxation of incomes, 
gifts, and inheritances. It may be well at this time to look ahead and 
seek to provide legislation which will not only contain the answers to 
the legal problems involved but which will also resolve the practical 
ones as well. 

Scope of dissertation 

While this dissertation is concerned with problems relating to 
constitutional conventions, it may be well to note, briefly, highly 
publicized controversies in recent years over whether the Constitution 
may be amended by means other than those provided for in article V. 
For example, Senator John W. Bricker of Ohio feels that treaties 
made under authority of the United States can and do result in chang- 
ing the provisions of the Constitution. Further, it has been argued 
that the United States Supreme Court, by judicial decisions, has also 
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substantially changed the meaning and original intent of many of 
the provisions of our Constitution. This view gathered additional 
support as the result of the recent school segregation case.® 

At first impression, these controversies might appear to be proper 
subjects for discussion here since article V is the amending article, 
and the underlying purpose of constitutional conventions is amend- 
ment and revision. However, amendment by treaties or by judicial 
decisions cover fields of constitutional law which are so broad that 
many learned commentaries have been written on them alone.’ To 
attempt any discussion of them here may well be inappropriate. Fur- 
thermore. it is felt that such subjects are not really pertinent to this 
undertaking. We are here dealing with amending the Constitution 
by means of a constitutional convention. Whether it may be amended 
by constitutional means other than those expressly provided for in 
article V would not in any way affect amending the Constitution by 
means of a constitutional convention. 

Basically, however, it is felt that article V provides the only methods 
for the Constitution’s amendment. As is discussed in the following 
chapters, changes in our basic law can only be made in a legal or 
constitutional manner. Our courts have consistently recognized the 
principle that, aside from revolution, the only method of effecting 
changes is pursuant to some procedural provision of the Constitution.® 

The framers of our Constitution gave serious consideration to the 
problem of providing a method of amendment. They wished the 
Constitution to be open to improvement as exigencies in the future 
should require. It was essential, in drafting a provision regulating 
the mode of amending the Constitution, that consideration be given to 
devising a practical but not too easy method of making changes 
With this understanding, they adopted article V.° In the discussions 
in the constitutional convention concerning article V, not a single 
word was uttered to indicate that article V was not to be all embracing 
on the subject of amendments. Having thus provided a particular 
method of effecting amendments to the Constitution, the Founding 
Fathers certainly cannot be assumed to have left the door open to 
vicarious amendment—treaty or otherwise. 

Five or 6 years ago, Senator Bricker started a movement in Con- 
gress to curtail the treatymaking powers upon the ground that treaties 
could cut across the face of, and change, the Constitution. This 
movement received enthusiastic support from certain segments of the 
American Bar Association and from leading lawyers."° However, the 
issue has become dormant. Many people who originally supported 
the movement have changed their positions. Secretary of State John 
Foster Dulles, for example, supported the movement in 1952 " and 
opposed it is 1953. Originally 64 Senators joined Senator Bricker 
in sponsoring his legislation. Ordinarily such a manifestation of 
solidarity would lead one to believe that the legislation would be 
assured of passage in the Senate. But such was not the case and the 
measure was lost in the 83d Congress. Apparently, full discussion of 
the problem in the Senate and in legal periodicals throughout the 
United States helped erase the fears that treaties can change the 
Constitution. 

Without attempting, for the reasons stated above, to discuss these 
issues at too great length, it may be noted that the Supreme Court 
has never held that a treaty or judicial decision can expand or subtract 
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from the Constitution, nor has it ever held that the Constitution may 
be amended in any other way than in accordance with the amending 
power contained in article V.™ 

Be that as it may, there are still those who believe to the contrary. 
Almost without exception, the proponents of these resolutions cite 
the opinion of Mr. Justice Holmes in the Migratory Bird case.“ 

In order to evaluate this celebrated case intelligently, it is necessary 
to recall the factual background. In 1913 Congress enacted a law 
prohibiting the destruction of migratory birds. 8 Thereafter, in a 
criminal prosecution brought under regulations promulgated by the 
Department of Agric vulture in pursuance to the act, the court held 
that migratory birds were not the property of the Government, but 
of the several States in their sovereign capacity. It concluded that 
there was no provision in the Constitution authorizing Congress to 
regulate or protect migratory wild game when in a State.’ 

It should be noted that this is only a lower district court case. No 
appeal was taken from its decision. It should also be noted that 
the only contention urged by the Government was that Congress 
had power to regulate and protect property belonging to the United 
States.” The Government did not contend that the legislation may 
well have been permissive under the commerce clause." 

There was also another district court case which handed down a 
similar decision and from which no appeal was taken." 

Thereafter, President Wilson in 1916 proclaimed a convention for 
the protection of migratory birds between the United States and 
Great Britain (on behalf of Canada), and in 1918 Congress enacted 
the Migratory Bird Treaty Act to implement the convention and 
which, in effect, was somewhat similar to the earlier enactment of 
Congress which the lower district courts had held unconstitutional. 

A short time later, two residents of Missouri were separately 
indicted for violation of the Federal statute. They asked for a dis- 
missal of the indictments on the ground that the act was unconstitu- 
tional. After the return of the indictment, the State of Missouri 
filed a bill in equity seeking to restrain the United States game warden, 
Holland, from enforcing the act in that State. The district court 
dismissed the bill in equity.” 

On appeal to the United States Supreme Court, Mr. Justice Holmes 
delivered the much discussed and sometimes misinterpreted opinion 
of the Court.” The Justice stated that the question involved in the 
case was “whether the treaty and statute are void as an interference 
with the rights reserved to the States.”” He pointed out that although 
the 10th amendment reserves the powers not delegated to the U nited 
States, the power to make treaties was expressly delegated. And 
if the treaty was v alid the statute was also valid under the “nec essary 
and proper” legislative power. 

It might be well to state first that the Court upheld the treaty and 
the statute as valid. The Court, in so doing, decided this—and 
nothing more: ‘The treaty in question does not contravene any pro- 
hibitory words to be found in the Constitution,” nor was it “forbidden 
by some invisible radiation from the general terms of the 10th amend- 
ment.” 

One of the grounds advanced by those who argue that a treaty need 
not conform to the Constitution is that in the Migratory Bird case, 
Holmes is supposed to have held that article VI of the Constitution 
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requires that statutes be “pursuant” to the Constitution, but treaties 
need merely be made under the “authority” of the United States. 
Such a holding, even if it could be interpreted as an express statement 
by Holmes that treaties need not conform to the Constitution, would 
not be controlling inasmuch as it had no bearing upon the decision 
in the case. The controlling rule was that the treaty in question did 
‘not contravene any prohibitory words to be found in the Constitu- 
tion’? and was not forbidden by some invisible radiation from the 
general terms of the 10th amendment. That is the entire basis of 
Holmes’ opinion and is, of course, contrary to the holding imputed 
to him. 

Nor has the Supreme Court considered Holmes’ statement to mean 
that a treaty could be superior to the Constitution. Four years after 
the Migratory Bird case the Court cited the Migratory Bird decision 
as one of its authorities for the proposition that the treatymaking 
power is not superior to the Constitution.” 

Another supposed holding of the case is that although Congress 
had no power under the Constitution to legislate on migratory birds, 
once a treaty was made on the subject, it could legislate to implement 
the treaty. Here again the argument falls short for there is no evi- 
dence in the opinion that the Supreme Court considered the congres- 
sional act unconstitutional except for the treaty. The two cases 
arising under the statute prior to the treaty did not reach the Supreme 
Court and consequently there is no holding by that Court, but only 
by the district courts on that statute. Holmes pointed out that 
“whether the two cases were decided rightly or not they cannot be 
accepted as a test of the treaty power.’ Clearly that statement 
cannot be construed as a holding that the prior statute was unconsti- 
tutional. Even if Holmes had stated—which he did not—that the 
earlier act was unconstitutional it would not have been authoritative 
since that statute was not involved in this case. 

It may be said, in summary, that the decision did not hold that a 
treaty does not have to conform to the Constitution; nor that the 
statute enacted prior to the treaty was unconstitutional; nor that 
Congress could legislate in a field which prior to the treaty it could 
not constitutionally legislate; nor, finally, that a treaty may change 
the Constitution. 

Probably the best way of concluding this discussion on whether 
a treaty may validly conflict, supersede, modify, or otherwise amend 
the Constitution is to quote the Supreme Court itself in a case handed 
down over 80 years ago. In litigation involving a treaty with the 
Cherokee Nation of Indians, the Court aptly stated: *° 

It need hardly be said that a treaty cannot change the Constitution or be held 
valid if it be in violation of that instrument. This results from the nature and 
fundamental principles of our Government. 

No doubt as world conditions change, we may experience another 
cycle of events which will give cause for another reconsideration of 
this problem. However, as Mr. Dulles noted, the Constitution has 
served well over the last century and a half and there is no present 
need to change the amending processes of article V.*4 
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PART I 


HISTORY OF AMENDING CLAUSE 
CHAPTER 1* 
LAW PRIOR TO CONSTITUTIONAL CONVENTION OF 1787 


Uniqueness of amending clause 


The Constitution of the United States provides for its own amend- 

ment. Article V states: 
The Congress, whenever two-thirds of both Houses shall deem it necessary, shall 
propose Amendments to this Constitution, or, on the Application of the Legisla- 
tures of two-thirds of the several States, shall call a Convention for proposing 
amendments, which, in either case, shall be valid to all Intents and Purposes, as 
Part of this Constitution, when ratified by the Legislatures of three-fourths of the 
several States, or by Conventions in three-fourths thereof, as the one or the other 
Mode of Ratification may be proposed by the Congress; Provided that no Amend- 
ment which may be made prior to the Year One thousand eight hundred and eight 
shall in any Manner affect the first and fourth Clauses in the Ninth Section of 
the first Article; and that no State, without its Consent, shall be deprived of its 
equal Suffrage in the Senate. 

The idea of an amendmg clause in the organic instrument of a 
sovereignty is peculiarly American. Although our States base their 
organic laws on English and, in some instances, continental concep- 
tions, such is not the case in the fundamental matter of altering or 
amending their constitutions.! 

England, of course, never had a written constitution. It has what 
is known as a cumulative constitution developed over the centuries 
from accumulated usages, common-law principles, decisions of its 
courts, compacts, and statutes.? Its laws are evolved gradually as 
the needs of national life re quire. 

However, in America in the years preceding the Revolutionary 
War, the political life of the colonists was such that they were unable 
to develop civil institutions which could grow in an environment of 
normaley refiecting the developments and customs of the colonists 
themselves. Instead, their institutions were subjected to, and thus 
reflected, the almost complete and abusive domination of England. 
When they did break away from the mother country, there was no 
time for the slow development of a form of government built on 
custom and usage; rather the colonies had to adopt a type of govern- 
ment which would give them immediate political stability. They 
adopied written constitutions. Jameson, in his treatise on Constitu- 
tional Conventions, was of the opinion that the most or 
way for creating a new government, under circumstances whieh 
our forebears found themselves, was by written constitution. He noted 
that when the political life of a people has been 
unpropitious for the foundation and growth of civil institutions [written consti- 
tutions] however slow, superficial, or deficient * * * give civic dignity and political 
*Footnotes are at end of each ch inter. 
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consciousness to a people [and] form, in times of political apathy * * * a passage, 
a bridge to pass over to better times.’ 

So, although the colonists were familiar with English and continental 
systems, they did not and, because of the exigencies of the times, 
could not follow them. 

Since the people were sovereign, however, it followed that they 
could not only enact a constitution but, as a necessary corollary, 
they could also amend and revise it.* It is in this latter aspect that 
American constitutional systems are completely distinguishable from 
those of other countries. While some European countries had 
written codes or constitutions, none, at the time of the American 
Revolution, had organic laws containing express provisions providing 
for their own amendment or alteration. It was purely an American 
concept. 

Interestingly enough, our Founding Fathers, in making provision 
for amendments, at the same time restricted the manner and mode 
by which changes could be made. This was done to prevent rash 
and impassioned attempts to bring about wholesale changes in our 
form of government once it had been adopted. Jameson in his 
treatise aptly describes the purpose: ® 

The idea of the people thus restricting themselves in making changes in their con- 
stitutions is original, and is one of the most signal evidences that amongst us 
liberty means, not the giving of rein to passion or to thoughtless impulse, but the 


exercise of power by the people for the general good, and, therefore, always under 
the restraints of law. 


Amending clause in early State constitutions and Articles of Confederation 
The first State constitutions were the immediate results of the 
Revolutionary War. Soon after the Declaration of Independence the 
Continental Congress recommended that the people of the Colonies 
meet for the purpose of forming independent governments. Of the 
13 constitutions which were first framed, 6 made provisions for their 
future revision and amendment.’ By the time the Federal Constitu- 
tional Convention met in 1787, two additional States had express 
provisions in their constitutions for their amendment or revision.’ 

In Delaware, Maryland, and South Carolina, use of the amending 
process was reserved to the legislatures.’ In Georgia, Massachusetts, 
New Hampshire, Pennsylvania, and Vermont, amendments were to 
be made by conventions.* 

At the Constitutiona! Convention of 1787 both methods were 
embodied into one instrument. 

Since, at the time of the Revolution, it was felt that a strong union 
of the States was highly desirable if not imperative, the Continental 
Congress adopted a plan of confederation on November 15, 1777, and 
submitted it to the States for ratification." It became effective on 
March 1, 1787, and was known as the Articles of Confederation. It 
contained the following provisions providing for it own amendment: 


ARTICLE 13 


* * * And the articles of this Confederation shall be inviolably observed by 
every state, and the union shall be perpetual; nor shall any alteration, at any time 
hereafter, be made in any of them, unless such alteration be agreed to in a Congress 


of the United States, and be afterwards confirmed by the legislature of every 
state." 
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Thus, in this first concerted effort on the part of all the States, there 
was set out an express provision relating to the articles’ future amend- 
ment and alteration. 

Our colonial States experienced growing pains and, as with other 
provisions of the Articles of Confederation, there were experimenta- 
tions with the amendment clause. In fact, article XIII, quoted 
above, because of its restrictive provisions, was instrumental in 
defeating the purpose of the confederation. Under it, a single State 
could prevent any change in the confederation. Oliver Ellsworth, 
speaking before the Connecticut convention, clearly pointed up the 
difficulty : 


How contrary, then, to republican principles, how humiliating, is our present 
situation! A single state can rise up, and put a veto upon the most important 
public measures. We have seen this actually take place. A single state has 
controlled the general voice of the Union; a minority, a very small minority, has 
governed us. So far is this from being consistent with republican principles, 
that it is, in effect, the worst species of monarchy.” 


CITATIONS 
! Orfield, The Amending of the Federal Constitution (1942), p. 1. 


2 See for disession of written and unwritten constitutions Jameson, Constitutional Conventions (4th 
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CHAPTER 2 


CONSTITUTIONAL CONVENTION OF 1787 AND CIRCUM- 
STANCES SURROUNDING ARTICLE V 


In the fall of 1786, a committee from five States met at Annapolis, 
Md., for the purpose of adjusting certain commercial differences.' 
However, because so few States were represented, the committee 
did not proceed with its business but recommended that a further 
meeting, made up of all the States, be held in Philadelphia in May of 
the next year.2. Thus was initiated the Federal Convention of 1787. 
On February 21, 1787, Continental Congress adopted a resolution 
authorizing the Convention to meet— 
for the sole and express purpose of revising the Articles of Confederation, and 
reporting to Congress and the several legislatures such alterations and provisions 
therein as shall, when agreed to in Congress, and confirmed by the states, render 
the federal Constitution adequate to the exigencies of government and the preser- 
vation of the Union.* 

When it met in Philadelphia, the main business of the Federal Con- 
vention was first embodied in a plan on the union submitted by 
Edmund Randolph on behalf of the Virginia delegation.* Randolph’s 
13th resolution provided for amendment whenever it would “seem 
necessary’? and did not require the consent of the National Legisla- 
ture. As originally introduced it stated: 

provision ought to be made for the amendment of the Articles of Union when- 
soever it shall seem necessary, and that the assent of the National Legislature 
ought not to be required thereto.5 

In the Committee of the Whole, several members did not see the 
wisdom or propriety of making the consent of the National Legislature 
unnecessary. As a result, the latter part of the provision was lost,® 
and as such, was submitted to the committee on detail.’ That com- 
mittee returned what is known as the first draft of the Constitution, 
and in article XIX thereof provided for amendment by having the 
National Legislature call a convention whenever two-thirds of the 
State legislatures petitioned for it. Article XIX read: 

On application of the Legislatures of two-thirds of the States in the Union, for 
an amendment of this Constitution, the Legislature of the United States shall 
call a Convention for that purpose.® 

The draft was printed for the delegates and was the basic instru- 
ment used in future discussions. It, together with a record of the 
proceedings, was referred to another committee known as the Com- 
mittee on Style and Revision.* Two days later the committee re- 
ported back a second draft and, as it turned out, this draft was the 
final one on the Constitution. After further discussion and additional 
revision by the Committee of the Whole, the draft, as revised, was 
agreed to by the delegates of all the States and was signed by all but 
three of the delegates. 

When article XIX of the first draft was discussed by the delegates, 
it was agreed to unanimously.’”? However, in the second draft 

4 








FEDERAL CONSTITUTIONAL CONVENTION o 


\ir, Gerry moved its reconsideration on the ground that, as the Federal 
Constitution was to be paramount to State constitutions, any provi- 
sion which permitted two-thirds of the States to obtain a convention, 
and thus subvert and change State constitutions, might not be proper.” 
Alexander Hamilton seconded Gerry’s motion, but for another reason. 
Hamilton objected to the present form of the article because he did not 
believe the proposed manner for introducing amendments was ade- 
quate. He thought there should be an additional method. The 
National Legislature, in his view, would be the first to perceive the 
necessity of amendments and should, therefore, also be empowered, 
when two-thirds of each branch of the National Legislature concurred, 
to call a convention.” In addition, he pointed out that it would be 
essential to provide an expeditious method for amending the new 
document and not to rely on the State application process alone to 
remedy defects which Hamilton thought were very soon to become 
evident in the fabric of the new government. He also thought that 
if the article was not changed ‘“‘the State legislatures will not apply for 
alterations but with a view to increase their own powers.” 

The Convention proceeded to study several measures (proposed by 
Roger Sherman, of Connecticut, and James Wilson, of Pennsylvania) 
which would have injected the National Legislature into the process 
for proposing amendments, but discussion was postponed in order to 
take up a proposition moved by Madison. Madison’s proposal left 
proposed amendments entirely in the hands of the National Legisla- 
ture either (1) upon application of two-thirds of the several States or, 
(2) when deemed necessary by two-thirds of both Houses of Congress. 
This proposal read: 

The Legislature of the U—- S— whenever two-thirds of both Houses shall 
deem necessary, or on application of two-thirds of the Legislatures of the several 
States, shall propose amendments to this Constitution, which shall be valid for 
all intents and purposes as part thereof, when the same shall have been ratified 
by three-fourths at least of the Legislatures of the several States, or by Conven- 
tions in three-fourths thereof, as one or the other mode of ratification may be 
proposed by the Legislature of the U. 8.3 
The Madison proposal, except as modified by provisions added at the 
end thereof to pacify the protests of slavery interests, was finally 
accepted." 

The Committee on Style and Revision reported back the article as 
article V. It read: 

The Congress, whenever two-thirds of both Houses shall deem necessary, or 
on the application of two-thirds of the legislatures of the several States, shall 
propose amendments to this Constitution, which shall be valid to all intents and 
purposes, as part thereof, when the same shall have been ratified by three-fourths 
at least of the legislatures of the several States, or by conventions in three-fourths 
thereof, as the one or the other mode of ratification may be proposed by the 
Congress: Provided, That no amendment which may be made prior to the year 
1808 shall in any manner affect the and sections of article.” 

Considerable discussion was had on the article in this form before 
final agreement was reached. Objections were made to the provisions 
which would give the Congress plenary powers over the amending 

> 
procedure. On the motion of Gouverneur Morris and Elbridge 
Gerry, the article was amended so as to require that a convention be 
called upon application of two-thirds of the States."° This amend- 
ment was adopted over the misgivings of Madison who “did not see 


why Congress would not be as much bound to propose amendments 
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applied for by two-thirds of the States as to call a convention on the 
like application’’and who pointed out that in constitutional conventions 
“difficulties might rise as to the form, the quorum, ete., which in 
constitutional regulations ought to be as much as possible avoided.” ”’ 

After a further amendment, in the nature of a proviso, was adopted 
which was a protective measure urged by the smaller States and which 
stated that no State without its consent was to be deprived by the 
article of its equal suffrage in the Senate, the final drafting of article V 
was completed and it emerged from the 1787 Convention in its present 
form. 

There can be no doubt that article V of the Constitution, like so 
many of the other articles, was promulgated in an atmosphere of 
compromise. As noted in a staff report * of the House Committee 
on the Judiciary: 


those who feared that the efforts of the States to modify the basic document to 
meet arising exigencies would be ineffectual or that the State legislatures by the 
amending process, would seek only to aggrandize their own powers, were comforted 
by the provision authorizing the National Legislature to offer amendments upon 
concurrence of two-thirds of both Houses of Congress. Conversely, delegates who 
were disquieted less a small coterie in the Federal Legislature rule the Nation from 
a distant Capitol totally unresponsive to the needs and desires of the States were 
relieved by the fact that it would be mandatory upon Congress to call a Constitu- 
tional Convention upon receipt of applications for such proceedings from two- 
thirds of the State legislatures. 
CITATIONS 
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CHAPTER 


HISTORICAL DEVELOPMENT UNDER ARTICLE V SINCE 
ADOPTION OF CONSTITUTION 


In accordance with the provisions of artic ‘le V, amendments to the 
C are may be proposed in two ways 
) by Congress, whenever two- thirds of both Houses deem 
it necessary; and 
(2) by Convention, called by Congress upon the application 
of the legislatures of two-thirds of the States. 
Of the two methods, only the first has ever been attempted and 
successfully employed. Concerning the latter method, at least two- 
thirds of the States have, at one time or another, made application 
to the Congress for a convention.! Petitions calling for a convention 
were filed with the Congress as early as 1789,” 2 vears after the Con- 
vention in Philadelphia. At that time, the States of New York and 
Virginia, through their respective State conventions which were con- 
vened for the purpose of ratifying the then proposed United States 
Constitution, submitted to the Congress, along with their notices of 
ratification, certain proposed amendments in the nature of a bill of 
rights.* No constitutional convention was convened by the Congress, 
however, and in fact, Congress negated the problem by presenting, 
pursuant to the first me ‘thod, above, a joint congr essional resolution 
containing the amendments, which comprise the Bill of Rights, to 
the States for their approval.* 

The next petitions seeking conventions were from Georgia, South 
Carolina, and Alabama in 1833. These States applied to Congress 
for a convention looking toward amending the Constitution so as to 
settle certain disputed powers.’ Their petitions were entered on the 
Senate Journal, but no further action was ever taken. 

In the days immediately preceding the Civil War, five State legisla- 
tures petitioned for the calling of a Constitutional Convention to 
revise the Constitution. These petitions were an attempt to restore 
and preserve peace in the Union and sought to forestall the impending 
break by the Southern States by taking 


er 


into consideration the propriety of amending the Constitution so that 
its meaning may be definitely understood in all sections of the Union; * * *.? 
While the applications were submitted to and received by the Con- 
gress, no further action was taken. In all, the foregoing 10 petitions 
constituted the entire output for the first hundred years of our Federal 
Government under the United States Constitution. 

In 1893, the Nebraska Legislature applied to Congress for a con- 
vention to consider an amendment which would authorize the direct 
election of Senators.® 

Between that date and 1911 a total of 73 petitions relating to the 
election of Senators were adopted by 31 State legislatures.’ This was 
the largest number of petitions recorded calling for a convention on a 
particular subject. The second largest number concerned the Federal 


‘ 
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power over the taxation of incomes on which 32 applications have been 
submitted by 27 States.!° Beginning with New York in 1906, 27 
States have petitioned for a convention on the subject of prohibiting 
polygamy, and 29 petitions from 22 States have sought a general 
revision of the Constitution without specifying a particular subject." 
These are the four subjects on which the greatest number of petitions 
have been received. 

From 1 to 8 petitions have been presented to Congress on a wide 
variety of subjects, including world federal government, limitation of 
Presidential tenure, repeal of the 18th amendment, taxation of tax- 
exempt securities, regulation of hours of labor and minimum wages 
by Congress, treatymaking, and methods of apportionment.” In all, 
there have been over 195 petitions in the last 60 vears—as distin- 
guished from 10 in the first 100 years—of our Nation. However, 
many of the petitions adopted since the turn of this century represent 
second and third petitions from several of the State legislatures, and 
some legislatures have rescinded their earlier actions.” 

There can be no doubt that many enttiona in the past were initiated, 
not in the belief that Congress would convene a Constitutional Con- 
vention, but in the hope that the petitions would spur Congress to 
adopt a suggested proposal as its own and submit it to the States for 
ratification under the first method of amending the Constitution. 
One such undertaking in particular (the 17th amendment calling for 
the popular election of Senators) proved very successful. The 17th 
amendment was, of course, initiated by the Congress, but between 
1894 and 1902, the Senate had four times blocked passage of resolu- 
tions adopted by the House for this purpose.’* Only after a consid- 
erable number of State petitions calling for a Constitutional Conven- 
tion had been received did the Senate finally concur in a joint resolu- 
tion which submitted the then proposed 17th amendment to the State 
legislatures for their approval. 

The history of State petition procedure indicates that it is by far the 
simpler method for advocates of an amendment to concentrate their 
efforts on having Congress, by a two-thirds vote of both Houses, 
initiate a proposed amendment under the first method. 

In recent years, however, there has been underway another State 
petitioning movement seeking a convention to amend the Constitu- 
tion. Prior to World War IT agitation commenced for a tax limitation 
amendment. Its sponsors sought to have Congress propose an amend- 
ment for State ratification, and being unable to obtain substantial aid 
in Congress, they launched a drive enlisting State aid, through the 
State petitioning process, to bring about a Constitutional Conven- 
tion. By the end of 1944, 17 States had petitioned the Congress 
calling for a Constitutional Convention with the purpose of amending 
the Constitution so as to limit income taxes.“ Congressmen, when 
the movement reached the above proportions, became concerned. 
VYorld War II had put a great strain on the Federal Treasury and 
through the efforts of Members of Congress and various Federal 
officers, seven States withdrew their petitions." While World War 
II and the need for high taxes thus quelled the urgings of the advo- 
cates of tax limitations, strangely enough the prospect of higher 
taxes, caused by the Korean conflict, instes ad of quelling, only brought 
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greater and renewed efforts for the tax limitation amendment. In 
1951, 7 States approved the proposal of a convention” and by the 
end of May 1957 Congress had received, in all, 32 petitions from 27 
States seeking a convention to amend the C onstitution so as to limit 
the Federal taxing powers. However, as pointed out in the intro- 
duction to this thesis, there is a great disagreement on what consti- 
tutes a valid effective petition and how petitions are to be counted. 
These, among others, are the problems discussed at length in later 
chapters. 
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PART II 


VALIDITY OF STATE APPLICATIONS REQUESTING 
CONGRESS TO CONVENE A CONSTITUTIONAL 


CONVENTION 
CHAPTER 4 


ACTION OF GOVERNOR ON STATE APPLICATIONS 


Insistence that the convention clause of Article V is mandatory 
raises Many questions concerning the validity of applications calling 
for a convention. One involves gubernatorial consent. How, for ex- 

. ‘ 32 satty +> . ; > — 
ample, shall Congress classify the petition from the eee of Pennsyl- 
vania which was vetoed by its Governor.’ Article \ on that 
Congress shall call a convention on the application of the “Legis- 
latures of two-thirds of the several States’ and there is no vindication, 
from the language of the article, whether the term “‘legislature’’ means 
action solely by the legislative houses of the States or whether it 
includes the established “channels for statutory enactments, including 
the assent of the governors. 

In deciding whether gubernatorial action affects the validity of a 
State application, it is necessary to determine the meaning of the word 
“legislatures” as set out in article V providing that: 

The Congress * * * on the application of the legislatures of two-thirds of the 
several States, shall call a convention for proposing amendments * * * 


The word “legislature” is used 13 times in the Constitution as 
originally adopted and 7 times in its amendments.? However, the 
term “legislature” in diffe ‘rent circumstances does not always imply, 
as noted in Smiley v. Holm,’ the performance of the same function. 
Ordinarily, the legislature acts as the lawmaking body in each State 
government. Under the Federal Constitution, it performs additional 
duties. It was intended to act, as noted in the Smiley case, as an 
electoral body, under article I, section 3, in the choice of United States 
Senators, prior to the adoption of the 17th amendment; as a ratifying 
body, under article V, with respect to proposed amendments, and as 
a consenting body, with regard to the acquisition of lands by the 
United States under article I, section 8, clause 17.* 

Wherever, therefore, the term “legislature” is used in thi Dip 
tution, it is necessary to consider the nature of the particular action 
in view. Legislatures, in calling upon Congress to convene a con- 
vention, would not seem to be acting in the exercise of a lawmaking 
power but as agencies of the Federal Government, discharging a par- 
ticular a in the manner which the Constitution requires... The 
matter of a Federal constitutional convention pertains exclusively 
to Federal affairs not State domestic issues—and State legislatures, 
in soliciting the Congress, would be acting as representatives of the 
people of the State under the power granted by article V. The article 
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therefore imports a function different from that of lawmaker and 
renders inapplicable the conditions which usually attach to the making 
of State laws. Furthermore, the Constitution speaks as of the time 
it was adopted, and in the beginning very few of the original States 
granted the veto power to their governors.° 

As further indicia that action by governors was not intended, the 
Constitution uses the terms “executives” and “legislatures” in its 
text, and both terms were well-understood expressions. Article I, 
section 3, clause 2 gave the ‘“‘executive’”’ of the State authority to fill, 
temporarily, vacancies in the office of Senator,™ and article IV, sec- 
tion 3, clause 1 forbids the formation of new States by the junction 
of two or more States or parts of States without the consent of thea 
“legislatures”? of the States concerned. In fact, the Constitution 
expressly identifies the members of State legislatures and requires 
members of the several State legislatures to support the Constitution.’ 
Article LV, section 4, guarantees the protection of every State against 
domestic violence on the application of the “legislature” or of the 
“executive”? when the legislature cannot be convened. If the fram- 
ers of the Constitution had intended that “‘legislature’”’ include guber- 
natorial action, it could have used the word “State’’ which could 
include the governor, or some other expression such as “the legisla- 
ture with the approval of the executive.” Both terms are in no way 
novel, and both are used in other provisions of the Constitution. 

The functions of a legislature as contained in article V are at odds 
with the ordinary duties of a deliberative body in conducting its 
statutory business. By way of analogy, the Supreme Court, speaking 
of ratifications of amendments by State legislatures, stated * that 


cin ratification by a State of a constitutional amendment is not an act of leg- 
islation with > the proper sense of the word. It is but the expression of the 
assent of the State to a proposed amendment. 


$y the same reasoning, it would follow that the application process, 
like ratification, would fall within the same category as a select 
proceeding under article V. 

Another Supreme Court decision which would seem to remove the 
executive branch of the State government from participation in the 
application process is Hollingworth v. Virginia.’ In that case it was 
argued that the 11th amendment was invalid in that the joint resolu- 
tion passed by the Congress proposing the measure to the States was 
never submitted to the President of the United States for his approval. 
[In a footnote to the case, Mr. Justice Chase rejected the contention 
that the President’s approbation was necessary by stating to the 
Attorney General: 


There can, surely, be no necessity to answer that argument. The negative of 
the President applies only to the ordinary cases of legislation: he has nothing 
to do with the proposition or adoption of amendments to the Constitution.” 


It therefore would not be incongruous to conclude that since the 
President has no functions to perform in the submission of armend- 
ments to the States for ratification, the actions of State governors, 
similarly, are unnecessary in the application process under article V. 
Ames states that: " 


The most reasonable view would seem to be that the signature of the chief 
executive of a State is no more essential to complete the action of the legislature 
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upon an amendment to the Federal Constitution than is that of the President 
of the United States to complete the action of Congress in proposing such an 
amendment. 
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CHAPTER 5 


CONGRESSIONAL POWER TO REGULATE STATE APPLICA- 
TION PROCEDURE 


Another issue pertaining to State applications is whether Congress 
may regulate the procedures of State legislatures in proposing con- 
stitutional conventions. As noted earlier the amending power con- 
ferred by article V of the Constitution is manifestly a Federal func- 
tion in which the States take part in proposing constitutional conven- 
tions and ratifying amendments.' At the same time, however, State 
legislatures are not subject to absolute congressional control. While 
the act of petitioning or ratifying is a Federal function, the legislature 
performing the act is nonetheless the State legislature and a clear 
distinction must be kept in mind between acts which are necessary 
and proper for Congress to carry out constitutional requirements, 
and those which in any way seek to restrict the freedom of action 
of State legislatures. Certainly, Congress may not dictate to the 
States what they may or may not suggest in proposing a constitu- 
tional convention or when they may propose it. Such action would 
be beyond the scope of article V, either expressed or implied. 

Nor may Congress pick the legislature which is to ratify its pro- 
posals. In 1866, for example, when the 14th and 15th amendments 
were under consideration in the United States Senate, resolutions 
were offered, providing among other things, that the amendment be 
submitted, not to the State legislatures then in session, but to future 
legislatures. These proposals were defeated.? It was pointed out 
that the Constitution referred to those legislatures in existence at the 
time the amendment was submitted. If they failed to act upon the 
proposal, it was possible that future legislatures may, but Congress 
had no right to withdraw the power from the existing legislatures and 
say, that those in existence in 1869 shall not act upon it, but those of 
1870 or 1872 may act. While Congress may, as will be discussed 
later, set a reasonable time within which States must ratify amend- 
ments, it appears that it is without power to choose a future legislature 
or a session of a legislature. This is for the reason that article V 
provides generally, and without restriction, that amendments become 
effective when ratified by the legislatures of three-fourths of the 
States. To permit Congress to so restrict State legislative action 
would be a misconstruction of article \ 

When the Founding Fathers framed the Constitution of 1787, 
they did so against the background of State laws and legislatures and 
customs which were already in existence. When they wrote the 
Constitution they made provision for those laws and they recognized 
State legislatures as bodies in being. Cooley, in his book on constitu- 
tional limitations,® points out that when a constitution is adopted 
there are in existence at the time of adoption known and settled rules 
and usages, which form a part of the law of the State or Nation, in 
reference to which their constitutions are evidently framed, and where 
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the usages and rules require the observance of certain forms and pro- 
cedures, the constitution itself will also be understood or interpreted 
as requiring them, because in assuming their existence and being 
framed with reference to them, it in effect adopts them as part of its 
provisions as though they had been expressly incorporated therein.* 

Where, for example, the legislative power is to be exercised by two 
houses, and by settled and well-understood parliamentary law, these 
two houses are to hold separate sessions for their deliberations, and the 
determination of one upon proposed legislation is to be submitted to 
the other for separate determination, a constitution in providing for 
two houses, speaks with reference to the settled custom, incorporating 
within it, so to speak, a rule of constitutional interpretation, so that 
it would require no prohibitory clause to forbid the two houses from 
combining in one, and, jointly enacting laws by the vote of a majority 
of all.’ 

In addition, the customary rules of order and routine, such as every 
deliberative body must have, are always understood to be under its 
control, and subject to change at its will. Historic precedents leave 
to the discretion of the legislative bodies, the choosing of their officers,® 
the determination of their rules of proceedings,’ and the election and 
qualification of their members. These bodies also have always had 
the recognized power to punish their own members for disorderly 
conduct and other contempts of their authority.® 

It would seem only proper that such powers should rest with the 
body immediately interested, so that its members may proceed with 
their deliberative functions without being subject to undue delay and 
interruption and confusion.” These rights have been developed over 
the years through socalled ‘“‘parliamentary precedents.”’ 

Legislatures, furthermore, must of necessity be allowed to proceed 
in their own way, without interference, in the collection of information 
necessary for the proper discharge of their functions.'' When deemed 
desirable to examine witnesses, the legislatures must have the power 
and authority to seek them out. So also with regard to the voting 
of legislatures, otherwise Congress would be able to tailor and reor- 
ganize those bodies to its own liking, and to dictate procedure to 
congressional advantage. 

Under the rule of Field v. Clark ' procedural requirements in the 
passage of legislation are deemed to have been properly met when the 
legislation is certified correct by the presiding officers. Only the 
legislators themselves may question whether a bill has been duly 
enacted into law, and their acquiescence in the record of the legislative 
proceedings is deemed to be an acknowledgment that the legislative 
requirements to the passage of the act have been performed. Once 
performed, such action cannot be questioned even by the courts, 
though there may be patently an error (omission or otherwise) in the 
legislation itself. This is so even though the constitutional and legis- 
lative requirements are capable of judic ‘ial investigation and decision. 
While mindful that the courts have the duty to enforce constitutional 
prov isions relating to the passage of laws, the United States Supreme 
Court in the Field case, nevertheless held that the courts should not 
seek to go behind enrolled acts which carry the solemn assurances of 
both legislative houses, through the certification of their presiding 
officers, and the executive, that the legislation has passed. 
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The Court, in the Field case, classified this problem as a ‘‘political 
question” '* and stated that the respect due a coordinate branch of 
the Government required the judiciary department to accept the 
assurance as evidenced by the authentication that the legislation was 
validly enacted into law. In engrossing the bill a clause known as 
section 30 relating to a rebate of taxes on tobacco, which was shown 
in the journals of both Houses of Congress to have been regularly 
passed, was omitted in the engrossed bill. This bill was signed by 
the presiding officers of Congress and approved by the President. In 
holding that it would not go in back of the enrolled bill the Court 
pointed out that the evils which could result from accepting an 
authenticated act as conclusive evidence that it was passed validly 
by Congress would be far less than those that would certainly result 
from a rule making the validity of an enactment depend upon the 
manner in which the journals, and other materials, are kept by legis- 
lative clerks and other subordinate officers. 

While no doubt Congress could defeat the internal workings of 
State legislatures by simply refusing to recognize their actions if they 
did not comply with congressional mandates, it would be more prudent 
in the light of court decisions and historical precedents to recognize 
the established rule that deliberative bodies have the right to regulate 
their own proceedings and to accept State applications when certified 
to, as having been validly adopted. 
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PART III 


CONTROL OF CONSTITUTIONAL CONVENTIONS 
CHAPTER 6 


POWER OF CONGRESS TO BIND A FEDERAL CONSTITU- 
TIONAL CONVENTION AND TO RESTRICT THE SCOPE OF 
ITS DELIBERATIONS 


Probably the most vital question relates to the power of the Con- 
gress to bind a constitutional convention, or, to put it another way, 
the power of the convention to nullify or ignore congressional acts 
seeking to restrict the scope of its deliberations. Assuming the right 
of the Congress, for example, to call a convention into being, has it 
the further right to impose restrictions upon its actions, to dictate to 
the convention its organization and modes of procedure; in short to 
subject it to the restraints of legislative law? 

Those who deny that Congress has the power to bind a convention 
rely heavily on the so-called doctrine of ‘‘conventional sovereignty.” 
According to this theory, a convention is, in effect, a premier assembly 
of the people, a representative body charged by the people with the 
duty of framing the basic law of the land, for which purpose there 
devolves upon it all the power which the people themselves possess. 
In short, that for the particular business of amending and revising 
our Constitution, the convention is possessed of sovereign powers 
and therefore is supreme to all other Government branches or 
agencies.! 

On the other hand, those who assert the right of the Congress to 
bind a convention contend that the convention is, in no proper sense 
of the term, a sovereign. It is, they argue, but an agency employed 
by the people to institute or revise fundamental law. While there 
may be a special dignity attaching to a convention by reason of its 
framing fundamental law, no such dignity or power should attach 
which would invest it with a primacy over other branches of govern- 
ment having equally responsible functions. <A constitutional conven- 
tion has the general characteristics of a legislature, but with the 
functions and organization only of a committee. Since its assembling 
is infrequent and dependent, for the most part upon considerations 
of expediency, it follows that the Congress, whose function it would 
be to declare and enforce the expediency, would be the proper body to 
determine the time and conditions for its assembling and to announce 
the will of the people in relation to the scope of the business com- 
mitted to the convention. 

Before considering the power and scope of a constitutional con- 
vention, it is important to distinguish between a revolutionary con- 
vention and a constitutional convention. The revolutionary con- 
vention, as its name implies, is part of the apparatus of a revolution. 
Jameson says it consists of those bodies of men who, in times of politi- 
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cal crisis, assume, or have cast upon them, provisionally, the function 


of government.’ They either supplant or supplement the existing 
gov ‘ernmental organization: 


The principal characteristics of this species are, that they are dehors the law; that 
they derive their powers, if justifiable, from necessity,—the necessity, in default of 
the regular authorities, of protection and guidance ‘to the commonwealth, —or, if 
not justifiable, from revolutionary force and violence; that they are possessed, 
accordingly, to an indeterminate extent, depending on ‘the circumstances of each 
case, of governmental powers; finally, that they are not subaltern or ancillary to any 
other institution whatever, but lords paramount of the entire political domain. 


{Italics in original.] 

A constitutional convention, on the other hand as its name implies, 
is constitutional; not simply having for its object the framing or 
amending of constitutions, but as being within rather than without 
the pale of fundamental law. It is, says Jameson, “ancillary and 
subservient and not hostile and paramount to” the government then 
existing:4 

Its principal feature, as contradistinguished from the revolutionary conven- 
tion, is, that at very step and moment of its existence, it is subaltern,—it is evoked 
by the side and at the call of a government preexisting and intended to survive 
it, for the purpose of administering to its special needs. It never supplants the 
existing organization. It never governs. Though called to look into and rec- 
ommend improvements in the fundamental laws, it enacts neither them nor the 
statute law; and it performs no act of administration.’ (Italic in original.) 

It is clear from the foregoing that conventions, whose definitions 
thus mutually exclude each other, cannot be the same. A constitu- 
tional convention appointed under law and the Constitution, which 
presumes to overpass the limits imposed upon it by its creators, and 
seeks to do acts requiring the exercise of rev olutionary powers, ceases 
to be a constitutional convention and becomes in the eye of law an 
extralegal or revolutionary convention.® 

It might be well to note at this point that while the constitutional 
convention of 1787 acted beyond the scope of its authority, the Con- 
gress itself ratified and consented to the action of the convention and, 
in fact, transmitted its proposals to the States for their ratification. 
At no time did the convention seek to bypass or overrule the Con- 
gress; rather it submitted the draft Constitution to the Congress for 
its consideration and approval.’ 

Most authorities agree that a constitutional convention, once 
convened, would be limited by article V. The real area of disagree- 
ment is whether a convention would be further limited by the condi- 
tions set forth in a congressional act calling it together. Those who 
do not think a convention would be limited, point out that a conven- 
tion ought to be independent of Congress—free, even to alter the 
powers of Congress itself under the Constitution. They offer the 
argument that it was fear of this contention which caused the Congress, 
after much pressure had been brought to bear on it for a constitutional 
convention, to adopt instead, under the first method, the proposal 
which resulted in the 17th amendment to the Constitution on the 
popular election of Senators. Many argue that if Jameson’s theory 
of an ancillary and subservient convention was valid, the Congress 
would have had no need to fear the then proposed. constitutional 
convention in that Congress could have restricted the convention in 
its work and, among other things, prohibited it from dealing with the 
question of senatorial elections (art. I, sec. 3). In adopting the first 
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alternative method in the amending process, they urge that the 
Congress, in fact, conceded it could not control the scope of a conven- 
tion’s proceedings. 

This whole matter, of course, can be dismissed as being more argu- 
mentative than decisive. The Senate took the easy way out and 
avoided the issue. Whatever its merits, it can hardly be said that the 
Congress, in proposing the 17th amendment to the States, decided 
this all-important issue. 

While this question, then, has never been directly decided by Con- 
gress or by the courts, it seems that the whole scheme, history, and 
developme nt of our Government, its laws and institutions, require the 
control of any convention and the most logical place for exercising that 
control would be in the enabling act convening it, or in some other 
Federal statutory law. Under article V, Congress calls the convention 
after the required number of states have submitted petitions. It has 
the duty to announce the will of the State legislatures in relation to 
the scope of the convention’s business and, under the necessary and 
proper clause, it may set up the procedures and conditions so that the 
convention may not only function, but that it may control the con- 
vention’s actions to make certain that it conforms to the mandates 
and directives of the Congress, the State legislatures, and ultimately 
the people. This does not mean that the convention may not exer- 
cise its free will on the substantive matters before it; it means simply 
that its will shall be exercised within the framework set by the con- 
gressional act calling it into being. 

Dodd has no doubt on this question. He points out that a conven- 
tion does not supersede the existing government; it “is bound by all 
restrictions either expressly or impliedly placed upon its actions by 
the Constitution in force at the time.’”’* In the case of our Federal 
Constitution, a new Constitution as proposed by a convention cer- 
tainly could not become effective until promulgated and, in accordance 
with article V (which permits Congress to select the mode of notifica- 
tion), ratified by the legislatures of three-fourths of the States. A 
convention then is an instrument of government and acts properly 
only when it stays within the orbit of its powers. Since the Congress 
is the branch of the Federal Government which has the duty of calling 
the convention, and since it acts at the requests of the States, and since 
both, in the final analysis, represent the people, the ultimate source of 
all power, a Federal constitutional convention, to act validly, would 
necessarily have to stay within the designated limits of the congres- 
sional act which called it into being. 

“Necessary and proper’ clause 

Inherent in all questions concerning constitutional law is one relating 
to the effect various Articles of the Constitution have on each other. 
Article V is no exception and must be read and viewed in the light of 
all the other provisions of the Constitution. 

In connection with congressional power, a provision which affects 
substantially all provisions is the so-called necessary and proper 
clause.’ It reads: 

[The Congress shall have Power] * * * to make all laws which shall be necessary 
and proper for carrying into Execution the foregoing powers, and all other Powers 


vested by the Constitution in the Government of the United States, or in any 
Department or Officer thereof. 
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By its terms there is conferred upon Congress: 

(1) the power to make all laws which shall be necessary and proper for carrying 
into execution all powers which had previously been conferred and, in addition, (2) 
all other powers vested by the Constitution in the Government of the United 
States * * * 10 

This clause has been declared to be an enlargement of the powers 
granted to Congress and enables it to select the means necessary * 
to effectuate those powers. Thus since Congress, under article V 
must call the convention, it of necessity must have the power to fix 
the date and place of meeting. Further, since article V places on 
Congress the function of selecting the method of State ratification, it 
must legislate into law a set of Federal rules governing the process.” 
There is then a close relationship between the principal congressional 
power conferred under article V and the supporting or ancillary powers, 
conferred under the necessary and proper clause, to carry the principal 
power into execution. Without the supporting power, the principal 
power would cease to exist." 

These powers apply not only to procedural functions such as 
convening the convention and adopting the mode of ratification, but 
they also apply to the vital issue of declaring whether the convention 
shall consider either a single subject, a limited number of subjects, or 
a large scale overhauling of the Constitution. As will be discussed 
below, Congress, acting on the applications and at the request of the 
State legislatures, may limit the scope of such conventions and as a 
corollary it follows that Congress may adopt the means necessery to 
invoke such limitation upon the convention. 


General revision or specific amendment 

Few States in the past, when they submitted applications asking 
for a constitutional convention, sought merely to have a convention 
convened. Many have specified the particular subject matter that 
the convention was to consider. The power to limit a convention to 
a particular subject, or to several subjects has, of course, never been 
officially determined. Wheeler, in a University of Illinois law review 
article, felt that conventions must be general in scope and stated 
that a State application calling for a specific amendment could have 
no legal or binding effect on a convention, except that the petition 
could be counted in determining whether a requisite number of 
petitions had been submitted for calling a convention. Other 
writers differ with this view, however, and in fact one has taken the 
position that not only may a convention be limited to the consideration 
of specific subjects, but under no circumstances could it be given 
unlimited general revisionary powers to promulgate a new constitution.'® 

Article V states that Congress shall call a convention “for proposing 
amendments.” If these words were to be literally construed it might 
be argued that a convention could not create an entirely new instru- 
ment to supersede the present Constitution. Yet argument could be 
made that, under such language, a convention could propose what is 
equivalent to a new Constitution by a series of separate amendments 
in the form of an addendum to the present Constitution. 

The kind of government which we enjoy would seem to warrant the 
proposition that our Constitution can be both generally revised or 
specifically amended if the people so wish it. The Founding Fathers 
had little doubt about general revisionary powers of a convention. 
This is reflected in the fact that the first 2 applications for a conven- 
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tion were submitted less than 2 years after the constitutional con- 
vention of 1787 and were petitions for a convention of a general 
nature.” Since that time there have been 29 petitions seeking a 
general revision of the Constitution.!”* 

At the same time, the action of the States indicates that conven- 
tions may also be of a limited nature. Beginning with the present 
century there have been very few applications for a general conven- 
tion, and instead there has been an increasing number of petitions 
requesting conventions to consider specific proposals only." Twenty- 
seven States have sought a limited convention to prohibit polygamy." 
Twenty-seven States also wish to change the Constitution, through a 
convention, to limit the Federal power over the taxation of income.” 
Thirty-one ‘States once sought a convention to deal with the subject 
of direct election of senators.” Other subjects on which applications 
have been made for limited conventions cover world Federal Govern- 
ment, repeal of the 18th amendment, limitation of presidential tenure, 
treaty making, taxation of Federal and State securities, protective 
tariff, Federal regulation of wages and hours of labor, Federal tax on 
gasoline, tideland boundaries, control of trusts, Federal grants-in-aid, 
popular ratification of amendments, constitutionality of State enact- 
ments, the Townsend plan, revision of article V, reapportionment, 
balancing the budget, distribution of proceeds of Federal taxes .on 
gasoline, and State control of schools.” 

The States, of course, are given a major role under article V both 
in initiating a convention movement and in finally ratifying a conven- 
tion’s work.” In addition, as we have seen, one of the major reasons 
for incorporating the convention method of amending the Constitution 
into our basic law was to create a remedy by which the States, in the 
event Congress was unwilling to act, could compel action. The con- 
vention method of amending the Constitution would be reduced to an 
unworkable absurdity both from the standpoint of the States having 
a voice in the convention process and from the magnitude of the opera- 
tion and its ultimate effect on our Government, if only general con- 
ventions were permissible under article V. 

A complete revision of our basic instrument would be the most 
important task any convention could be asked to undertake. In 
fact, in all probability, such an event could happen only once under 
our present Constitution since, if a complete revision were to be ac- 
complished, the powers of amendment under our present Constitution 
would be superseded by provisions in the new Constitution. It 
would therefore seem incongruous, as has been suggested, to hold that 
conventions may be only general in scope and that petitions seeking 
specific amendments for one purpose or another, should therefore be 
transformed into requests for a general convention.” 

The States, of course, ask for either a limited or general reformation 
of the Constitution. It would be the duty of Congress to promulgate 
rules for counting the applications and determining the kind of con- 
vention to be convened. Congress would have to determine whether 
the language of State applications seeking an amendment on a specific 
subject. should be identical in their texts, or whether applications 
using varying language but appertaining to the same subject matter 
generally would be acc ceptable. Clearly the latter method is preferable 
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and has been suggested by Corwin and Ramsey in their law review 
article, the C onstitutional’ Law of Constitutional Amendment.” 
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CHAPTER 


POWER OF STATES TO CONTROL CONSTITUTIONAL CON- 
VENTIONS—BOTH STATE AND FEDERAL 


The issue of whether a State legislative body has the power to limit 
a State convention to the consideration of certain specified topics has 
arisen many times in connection with State constitutional conventions. 
While it would be difficult, because of the many situations under 
which State conventions may convene, to lay down a uniform rule 
applicable to all State constitutional conventions, it is nevertheless 
possible to point to certain concepts and principles which are recog- 
nized by State judic ‘ial authorities as controlling.’ 

To begin with, State legislatures do not have ultimate control over 
conventions; it is the people who exercise this cortrol. Of course, the 
power of limiting the scope of State conventions depends, in the first 
instance, upon the particular provisions in each State constitution. 
In this connection, State constitutions may be classified into two 
general groups: (1) those which contain no provision for constitutional 
conventions, and (2) those whic ‘h provide, either in elaborate detail or 
just generally, for conventions.’ 

In States whose constitutions make no provision for constitutional 
conventions, it has been generally recognized since In Re Opinion to 
the Governor (Rhode Island) * that such conventions may, with the 
approval of the electorate, be assembled through legislative action 
and further, that they may be called even though the State constitu- 
tions provide a specific method of amendment (other than by 
convention). 

In the Rhode Island case above, the Governor of Rhode Island 
asked the State supreme court whether it would be a valid exercise 
of the power of the legislature, if the legislature should provide, by 
an act or resolution, for the calling of a convention to revise or amend 
the constitution of the State. The constitution contained no mention 
of a constitutional convention. It provided for constitutional change 
only by direct proposals made to the people by the legislature for 
ratification by three-fifths of the voters. In holding that the method 
expressiv set forth in the constitution did not prohibit the legislature 
from prereee by law for calling a constitutional convention, to be 
chosen by the people, for revising the constitution, the court stated 
that one method of amendment could not, by implication, prohibit 
the legislature from proposing a revision of the constitution by 
another method, namely, by a constitutional convention. The court 
pointed out that there was no inconsistence between the power of ¢ 
legislature to provide for a convention to be chosen by the sais 
and the power, by following a prescribed procedure, to propose, 
directly to the people amendments to the constitution. 

Argument was made that where a power is given to do a thing in 
a particular way, the affirmative words marking out the particular 
way prohibit, by implication, all other ways. In rejecting the argu- 
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ment the court noted that the power to provide by law for the calling 
of a convention, while different from the method set out in the consti- 
tution, was not an inconsistent power and relied on the rule that if 
two constructions of a provision are reasonably possible, one of which 
would diminish or restrict the right of the people, and the other of 
which would not do so, the latter must be adopted. The court also 
noted that New York in 1845 had convened a convention even though 
its constitution provided a different method of amendment. 

Another case in point is State v. American Sugar Refining Co.* 
There the State of Louisiana moved to cancel the license of the Sugar 
Refining Co. to do business in that State because of the company’s 
violation of section 190 of the 1913 constitution relating to antitrust 
and monopoly practices. The Sugar Refining Co. protested on the 
ground, among others, that section 190 of the 1913 constitution was 
void in that it was adopted in contravention of article 75 of the con- 
stitution of 1798 which expressly provided the only method of amend- 
ing the constitution, namely, by resolution of “the general assembly at 
anv session thereof’ with the concurrence of two-thirds of all the 
members elected to each House. In holding that a convention could 
be convened even though such a method was not one of the methods 
provided for by the constitution itself, the court quoted Cooley on 
Constitutional Limitations: 

» of these constitutions pointed out the mode of their own modification; 
others were silent on that subject, but it has been assumed that in such cases the 
power to originate proceedings for that purpose rested with the legislature of the 
State, as the department most nearly representing its general sovereignty; and 
| ibt he correct view to take on this subject. Const. Lim. (7th ed.) 
p. 56. p. 744). 

Specific amending provisions apparently cannot, under State con- 
stitutional law, exclude the sovereign right of the people, acting 
through their legislatures, from making changes in fundamental law 
through methods other than those expressly provided for m their 
fundamental law. 

The courts also seem to agree that the powers of State constitu- 
tional conventions, however convened, may be effectively limited by 
the terms of the legislative act calling it into existence, the only 
qualification being that the approval for the limiting power be ob- 
tained from the people at an election held for that purpose. A case 
which clearly outlines this proposition is Cummings, Secretary of State 
v. Beeler.6 There the Tennessee Legislature desired to call a conven- 
tion to consider certain proposals recommended by a commission which 
had earlier been appointed to study changes needed in the constitu- 
tion. The legislature wished to a the work of the convention re- 
stricted to amending only specified parts of the constitution, in line 
with the commission’s recommendations. It therefore asked the State 
court for a declaratory judgment on whether it could propose a 
limited convention to the people. 

The State constitution Bone two methods of amendment: (1) 
bv legislative proposal to the electorate for direct, popular approval 
and (2) by convention. The convention provision authorized the 
legislature ‘‘to submit to the people the question of calling a conven- 
tion to alter, reform or abolish this constitution.” The court noted 
that there was nothing in the constitution expressly prohibiting the 
legislature from submitting limited questions to the people, and that 
since the legislature was leaving the question of limited pewers to 
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the people for decision, it was the people and not the legislature who 
were limiting the work of the convention which they, as sovereign 
and with ultimate power, had the right to do. 

A case with similar issues and reaching the same conclusions is 
Staples v. Gilmer.’ Section 197 of the Virginia constitution pro- 
vided that its legislature could submit to the electors the question 

“shall there be a convention to revise the constitution and amend the 
same?” The Virginia Legislature proposed to submit the above 
question to the electors with the added provision that the convention 
be limited to amendments regarding the right to vote “by members 
of the Armed Forces while in active service in time of war.” 

In holding that such a limitation could be placed upon the conven- 
tion, the court said: 

If the electors vote in favor of a convention, it may amend the constitution 
as well as revise it, and where the legislature, in the performance of its representa- 
tive function, asks the electors if they desire a convention to amend or revise a 
certain part of the constitution but not the whole constitution, an affirmative 
vote of the people on such question would have the binding effect of the people 
themselves limiting the scope of the convention to the very portion of the consti- 
tution suggested to them by the legislature. The wishes of the people are 
supreme. Some agency must ascertain the desire of the people, and the legis- 
lature, by section 197, has been selected by them to do so (p. 627). 

Of special importance on this issue is the case of Wells v. Bain ® 
wherein the Pennsylvania State Constitutional Convention declined 
to observe restrictions placed upon it by the State legislature’s act. 
The act of 1872, under which the convention was assembled, provided 
that the constitution which it framed should be voted upon at an 
election held in the same manner as general elections, and that one- 
third of the members of the convention should have the power to 
require the separate submission to the people of any change proposed 
by the convention. The convention disregarded the legislative act 
by providing machinery of its own for the submission of the constitu- 
tion to the people in the Philadelphia area, and appointed election 
commissioners for this special purpose. It also refused to submit an 
article to the proposed constitution separately although it was claimed 
that a third of the members of the convention had voted for a separate 
submission. The court granted an injunction restraining the com- 
missioners appointed by the convention from holding an “election in 
Philadelphia. It declared that the submission of the constitution in a 
manner different from that provided by law was clearly illegal. The 
court said that the convention had no power except that conferred by 
legislative act, and that any violation of that act or any action in the 
excess thereof would be restrained. 

As noted earlier, State legislatures do not exercise ultimate control 
over conventions; it is the people. However, as a practical matter, 
the legislatures play an effective and controlling role in calling con- 
stitutional conventions. They determine if and when a convention 
should be had. In the legislative acts submitting the propositions 
for vote by the people, the *y determine the specific subjects which 
the conventions, if voted by the people, will consider. The electorate, 
in voting, have usually only two choices: either to vote “no,” or to 
vote “yes” for a convention in which the legislature has already 
prescribed the subjects to be considered. 

State power over Federal conventions 


Arguments in recent years have sought to shift some of the emphasis 
on control over Federal conventions from the Congress to the State 
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legislatures. In support of this position of State legislative control, 
the State of Georgia,’ in its application for a Federal constitutional 
convention which would have taken up the problem of revising the 
constitution generally, declared in its resolution that the Federal con- 
vention was to amend the Constitution— 


* * * in the particulars herein enumerated and in such others as the people of 
the other States may deem needful of amendment. 


New York, in 1931, in declaring its right to control the scope of 
Federal conventions, made application for a convention to propose 
an amendment to repeal the 18th amendment “and no other article 
of the Constitution.’’ 

In recent years, many States have expressly cited in their petitions 
the particular subject matter they intended that the convention should 
consider.'' In fact some have included in their applications the exact 
wording of the amendment to be considered and proposed by the 
convention.” 

In the 83d Congress, resolutions were introduced in the Congress 
itself which sought to amend article V itself.° Because Congress took 
no action, the substance of these measures was set out in a uniform, 
model resolution and sent to the leaders of State legislative bodies 
asking them to introduce the proposal and have their legislatures take 
early action. The sponsors hoped that the several States would adopt 
these resolutions with their uniform, identical provisions and put them 
in the form of petitions calling upon the Congress to convene a con- 
stitutional convention for the sole purpose of amending article V. 
Certainly this unified, mass action which, incidentally, has already 
been adopted by several of the State legislatures, supports the theory 
that State legislatures can limit a convention to the consideration of 
specific amendments." 

If these contentions be accepted, State applications may be con- 
sidered as mandates to the Congress, not only to call the convention, 
but also to specify the scope and limit of a convention’s deliberations 
in accordance with State directives. Only recently the State of 
Indiana in 5 separate applications “ calling for conventions to consider 


5 different subjects set forth the above theory in the following language 
in its resolutions: 


For the reason that the power of the sovereign States to propose amendments 
to the Constitution of the United States by convention under article V has never 
been exercised and no precedent exists for the calling or holding of such convention, 
the State of Indiana hereby declares the following basic principles with respect 
thereto: that the power of the sovereign States to amend the Constitution of the 
United States under article V is absolute; that the power of the sovereign States to 
propose amendments to the Constitution by convention under article V is absolute; 
that the power of the sovereign States extends over such convention and the scope 
and control thereof and that it is within their sovereign power to prescribe whether 
such convention shall be general or shall be limited to the proposal of a specified 
amendment or of amendments in a specified field; that the exercise by the sovereign 
States of their power to require the calling of such convention contemplates that 
the applications of the several States for such convention shall prescribe the seope 
thereof and the essential provisions for holding the same; that the scope of such 
convention and the provisions for holding the same are established in and by the 
applications therefor by the legislatures of the two-thirds majority of the several 
States required by article V to call the same, and that it is the duty of the Congress 
to call such convention in conformity therewith; that such convention is without 
power to transcend, and the delegates to such convention are without power to 
act except within, the limitations and provisions so prescribed. 


_ Just how far States may go in imposing their wills on conventions 
is a matter on which the Founding Fathers failed to define the limits 
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in article V. It is evident, however, that together, the Congress and 
the State legislatures play the dominant roles. Together ‘they not 
only initiate but also finally approve the work of any convention. 
With this ultimate power at their commend, they may fence off the 
boundaries of power within which a convention must operate. 

While both have important roles, the greater and final power, as 
has been and will be further pointed out in other chapters in this 
thesis, lies in the Congress of the United States, not so much because 
of the express provisions of article V which creates the power, but by 
reason of the article’s failure to place sanctions on the C ongress and 
for its failure to provide for review of congressional action. 


CITATIONS 


1! The power of limiting the scope of state conventions depends, in the first instance, upon the particular 
provisions in each state constitution. In this connection, state constitutions may be classified into two 
general groups: 

(1) those state constitutions containing no provision for Constitutional Conventions.¢ 
(2) those states providing (a) for Constitutional Conventions generally,’ and (b) in detail what the 
powers and duties of the convention shall be. « 
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nessee Law Review 867 (195 

> Towa, Maryland, Michig an, Missouri, New York, New Hampshire, Ohio, Georgia, Maine. 

¢ Michigan, Missouri, New York. (For clause and section citations, see chart below.) 
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2 See footnote 1 above. 

3 Opinion of the Court to the Governor, 55 R. I. 56, 178 Atl. 433 (1935). 

3a See discussions of this issue, pp. 62-63, infra. 

4 137 La. 407, 68 So. 742 (1915). 

§ Opinion of the Court to the Governor, 55 R. I. 56, 178 Atl. 433 (1935). In this case the court noted that 
there are three Known recognized modes by which the people can give consent to an alteration of an existing 
lawful frame of government, viz: 

(1) the mode provided in the existing constitution; 

2) a law, as the instrumental process of raising the body for revision and conveying to it the powers 
of the people; 

(3) a revolution 

The court pointed out that the first two means are peaceful ones through which the consent of the people 
is obtained. If consent is not given, any change in government would be revolutionary. Irregular action 
whereby a convention would assume to act for the whole, the state, is revolutionary. 

6189 Tenn. 151 (1949). 

7183 Va. 613, 33 S. E. 2d 49 (1945). 

875 Pa. 39 (1874). 

* U.S. Congress, Senate, 7ist Cong., 2d sess., 1930, Senate Doc. 78, p. 25. 

0 75 Cong. Rec. 48 

1! See appendix, Table 6 

12 See appendix, Table 6. 

13 U. 8S. Congress, House, 83d Conds 2d sess., 1954, H. Res. 568, 569, 40 American Bar Journal (1954), 
pp. 767, 974. Resolutions would a fee rd method ofa ane eee the ¢ ‘onstitution. See also U. 5. Congress, 
House, 84th Cong., Ist sess., 1955, “4 . Res, 168, H. J. Res. 169. 

4 See item 19, Table 2, appe ndix. 

1s Congressional Record, Daily, 1957, pp. 5761-5764, Revision of Art. V, Sec. 3, limit treaty-making power, 
Sec. 3, Reapportionment, Sec. 3, Limitation of Federal Taxing Power, Sec. 3, Balancing the Budget, Sec. 3: 
see also to similar effect, Mic shigan and Nebraska legislatures resolution calling for limitation of Federal 
taxing power, U. 8S. Congress, House 82d Cong., 2d Sess., 1952, House Committee on the Judiciary, Prob- 
lems Relating to State Applications for a Convention to propose Constitutional Limitations on Federal 
Tax Rates, pp. 26-27. 





CHAPTER 8 


POWER OF CONGRESS TO REFUSE TO CALL 
CONSTITUTIONAL CONVENTION 


May Congress refuse to call a convention should the requisite 
number of States comply? Apparently it may, although the intent 
of the framers of the Constitution was otherwise. The Founding 
Fathers included the Convention provision in article V as a remedy 
for the States to bring about constitutional reform in the event the 
Federal Government refused to do so.!. It was certainly their inten- 
tion that Congress should have no discretion in the matter of calling a 
convention once two-thirds of the States applied.’ 

Madison, on the question, stated: * 

It is to be observed however that the question concerning a general convention 
will not belong to the Federal Legislature. If two-thirds of the States apply for 
one, Congress cannot refuse to call it: if not, the other mode of amendments 
must be pursued. 

James Iredell, before the North Carolina ratifying convention, also 
stated: 

that it was very evident that it (the proposal of amendments) did not depend 
on the will of Congress; for that the legislatures of two-thirds of the States were 
authorized to make application for calling a convention to propose amendments, 
and, on such application, it is provided that Congress shall call such convention, 
so that they will have no option (italic in original).* 

In addition to the above statements made contemporaneously with 
the adoption of the Constitution as to its true intent, there are the 
express words of article V that Congress “shall call a convention.”’ It 
is doubtful, however, that there is any process or machinery under 
our constitutional system by which the Congress could be compelled 
to perform this duty. It is argued by some that the congressional act 
being ministerial, the courts could compel the legislative branch to act 
by way of mandamus, otherwise the whole intention of the framers 
would be nullified.’ It seems more likely, however, that the courts 
would refuse to issue such a writ for the same reasons that they have 
refused to issue writs on the President of the United States, namely 
the doctrine of separation of powers which proscribes action by one 
branch of our Government against another. In Mississippi v. John- 
son,® the Supreme Court, among other things, pointed out that: 

The Congress is the legislative branch of the Government; the President is the 
executive department. Neither can be restrained in its action by the judicial de- 
partment; though the acts of both, when performed, are, in proper cases, subject 
to its cognizance. 

Courts today in line with that decision, and the more recent case of 
Coleman v. Miller would probably rule that the question is political 
and therefore not justiciable.’ 

From a legal standpoint, there is the same situation as arose from 
the failure of Congress to reapportion the number of Representatives 
in the House of Representatives, which article I, section 2, clause 3 
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requires it to do every 10 years, but which in 1920 Congress failed to 
do. Thus while Congress has the mandate to perform, its failure or 
refusal to do so apparently gives rise to no enforcible cause of action. 
In line with this point, it may be observed that court orders, even if it 
could be argued that the States had a right to bring legal actions in 
the courts against an unwilling Congress to call a convention, would 
have little meaning or effect since the courts lack the necessary tools 
to enforce their decisions against the Congress.* 


As a consequence, public opinion and, ultimately, the ballot box,° 
are the only realistic means by which the Congress can be persuaded 
to act. A Federal statute, as suggested in this thesis, containing the 
provisions for convening a Convention, could, as a practical matter, 
go a long way in easing the road for congressional action. 
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CHAPTER 9 
RIGHT OF REVOLUTION 


A theory of constitutional law being urged today by the Communist 
Party in America, and which is pertinent to the problems involved 
in this thesis, is one relating to a so-called right of revolution. Ac- 
cording to its supporters, the: right of revolution is a concept recognized 
by our Constitution and protected by it. 

If such a theory be valid, then it could be argued, since it pre- 
supposes changing our form of government in a manner other than 
that provided for in article V, that a Constitutional Convention, once 
convened, could disregard congressional directions and article V, and 
adopt extra-legal means in establishing a new or revised Constitution. 

It is a matter of common knowledge, of course, that today free 
countries with free institutions are on the defensive and, in some 
instances, are being destroyed by organized violence. Communistic 
philosophy is based in part on the principle that internal weakness is 
an inherent character of free institutions and that the American con- 
cept of liberty with its constitutional safeguards inhibits any defense 
against internal enemies. In fact, members of subversive groups in 
America are cynically taking advantage of the protection of the very 
constitutional safeguards which they are seeking to destroy. 

The decisions of our courts protecting the rights of individuals 
have been more widely publicized than those which have upheld the 
right of the Government to defend itself and protect itself against 
unlawful change. The decisions, nonetheless, have clearly outlined 
and upheld both kinds of rights. An outline of some of those decisions 
together with an historical development of this controversial political 
doctrine can be helpful in obtaining a clearer understanding of a 
government’s power to protect and preserve itself. 

When English colonists first migrated to America, they brought 
with them England’s political philosophy, its government, and “its 
law. England itself had experienced attempted unlawful change of 
government during the so-called English rebellion of 1688. The rule 
of conduct developed at that time set the standard for future conflicts. 
In 1688 the King of England was condemned because of his usurpation 
of governmental power and for tyrannical acts.? While it was argued 
by some that it was the people who, in fact, were in rebellion against 
their King, Parliament took the position that when the people have 
entrusted the powers of government to their King and the Parliament, 
and the King in turn usurps the legislative function and corrupts 
the Parliament, he is exercising power without lawful authority. In 
such a situation, as noted by John Locke, the renowned political 
philosopher of that era,*® the people are not in rebellion but are acting 
in self-defense and in behalf of their own self-preservation.‘ Locke 
asserted that the King had to be resisted when he attempted to do 
that which he had no authority for doing; that whic “h was a “breach 
of trust in not preserving the government agreed on.” ° A nation is 
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ruled by, and with the consent of, the governed, and changes may be 
made only if the governed so wish. 

Our Founding Fathers accepted this principle. Changes, in time, 
are inevitable and the Founding Fathers wisely made provision in the 
constitutional instrument to provide for such changes. The pro- 
visions, however, envision orderly and lawful change, not change, as 
will be discussed, by extra-legal or unconstitutional means, be the 
means violent or nonviolent. 

The first substantial challenge to orderly and nonviolent change in 
this country came in 1820-30 when South Carolina asserted the 
“right’’ of a State to nullify an act of Congress. At that time, many 
of the States, especially those in the South, took the position that the 
tariff acts with their rising rates were the cause of increased povertv 
in the southern States. Since northern States were prospering, the 
tariff acts were looked upon as discriminatory and unconstitutional 
devices for taxing the South for the benefit of the North. John C 
Calhoun, then Vice President of the United States and a South 
Carolinian, developed a plan to protect the peculiar interests of his 
and other Southern States—a plan known as the nullification move- 
ment. Simply stated, nullification was based on a two part principle: 
(1) that the Federal Constitution was a compact or agreement be- 
tween States, and (2) that the individual States were sovereign and 
indestructible. As sovereign, South Carolina, and any other State for 
that matter, had the right to judge when its agent, the Federal Gov- 
ernment, exceeded its powers. In 1832, after a finding that the 
Federal Government had exceeded its powers, the South Carolina 
Legisiature declared the Federal tariff acts to be ‘null, void, and no 
law” not binding upon her, her officers, or citizens. It forbade 
Federal officials to collect customs duties within the State and 
threatened instant secession from the Union if the Federal Govern- 
ment attempted interference.® 

President Jackson took prompt action to preserve the Union and 
maintain the law of the land. His position was that the United States 
was indivisible and that no State could revolt. He reinforced military 
garrisons in South Carolina and thereafter issued a proclamation 
stating that the nullification ordinance passed by that State was an 
overt act of rebellion and had no basis in Sonat law. He 
pointed to the paradoxical situation of South Carolina seeking to 
retain its place in the Union and enjoying Federal benefits, and at the 
same time wishing to be bound only by those laws that it chose to 
regard as constitutional.’ Jackson proclaimed: 

I consider, then, the power to annul a law of the United States, assumed by one 
State, incompatible with the existence of the Union, contradicted expressly by the 
letter of the Constitution, unauthorized by its spirit, inconsistent with every 
principle on which it was founded, and destructive of the great object for which 
it was formed (pp. 483-484). 

The firm stand of President Jackson won out and, while Federal 
tariffs were reduced somewhat as a face-saving gesture for South 
Carolina, its nullification ordinance was repealed. The “right’’ to 
destroy the Union by “nullification’’ was successfully repulsed. 

The “right” to destroy the Union by “secession” was also repulsed 
but it took a civil war to prove it. Lincoln, of course, had long denied 
any constitutional right of revolution. In his first inaugural address, 
he summed it up this way: 
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a 
Perpetuity is implied, if not expressed, in the fundamental law of all national 
governments. It is safe to assert that no government proper ever had a provi- 


sion in its organic law for its own termination. * * * it being impossible to destroy 
it except by some action not provided for in the instrument itself. [Italics supplied.]7* 

We have, then, instances of the Government deciding, in a political 
manner, that there is no constitutional right of revolution or rebellion.® 
In another manner—that is, by judicial decision—our United States 
Supreme Court has also decided the question and declared that the 
Constitution supports no right of revolution. After the turn of the 
present century, world unrest and discrimination problems arising 
under the 14th amendment brought before our courts the whole 
question of constitutional rights.’ Shortly after World War II, the 
Supreme Court was called upon to decide the question on the right to 
advocate revolution. In Gitlow v. New York,” Benjamin Gitlow 
was convicted under a New York statute which forbade the advocac Vv 
of criminal anarchy (overthrowing organized government by force or 
violence).!! He published a radical journal called The Revolutionary 
Age and advocated, among other things, “‘mass action for the con- 
quest of the power of the state.” Quoting Story, the Supreme Court 
held that the ‘“‘state may punish utterances endangering the founda- 
tions of organized government and threatening its overthrow by 
unlawful means.” '” 

Any consideration of the right of revolution involves first of all 
the question of how far one may go in advocating changes in govern- 
ment. Criticizing one’s government does not automatically constitute 
incitement to revolution. A distinction is to be made between mere 
expressions of opinion on the one hand, and urging others to some 
definite act of violence against the government. This distinction was 
brought out in Herndon v. Georgia.'* Herndon, an organizer for 
the Communist Party, was found guilty, under a Georgia statute, of 
inciting insurrection among southern Negroes against the state 
because he urged them to unite against white domination. The 
Supreme Court, in reversing the conviction, announced the principle 
that it was not unconstitutional for one to express a belief in the need 
for a change in, even the comple te conversion of, the government so 
long as it was accomplished by peaceful, constitutions al means. 

The Gitlow and Herndon cases determined in broad outline the 
individual’s right to advocate political dinaala by lawful means. 
They also established the right of a government to legislate against 
acts of incitement and rebellion." Later cases established the right 
of government to outlaw organizations created for revolutionary 
purposes.” No one—be it an individual, a group, an organization, 
or a political party—may advocate revolution.'® The most notable 
case in which this communistic doctrine was denounced is Dennis v. 
United States.” There, the petitioners, leaders of the Communist 
Party in the United States, were indicted under the Smith Act,™ 
for conspiring to teach and advocate the overthrow and destruction 
of the United States by force and violence. It was argued, on behalf 
of the petitioners, that the people, as sovereign, have an “historically 
established right to advocate revolution,” and that the Constitution 
recognized such right.!® The Declaration of Independence was cited 
as proof of the Constitution’s and the people’s recognition of such a 
“right.” To contend otherwise, according to the petitioners, would 
mean that the Government was an entity, independent of the people, 
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endowed with the right of self-perpetuation, even if the people did 
not wish to perpetuate it. 

Judge Learned Hand, when the case was before the court of appeals, 
in denying that such a right existed under the Constitution, succinctly 
pointed out that no government could tolerate it and exist.” He 
stated: 

The advocacy of violence may or may not, fail; but in neither case can there 
be any “‘right’”’ to use it. Revolutions are often ‘ "Tight" but a “right of revolution”’ 
is a contradiction in terms, for a society which acknowledged it, could not stop 
at tolerating conspiracies to overthrow it, but must include their execution (p. 213). 

When the case was decided in the Supreme Court, Chief Justice 
Vinson, writing for the majority, observed that the Constitution can 
only be changed by ‘peaceful, lawful, and constitutional means.’’”! 
He further stated: 

Whatever theoretical merit there may be to the argument that there is a “right”’ 
to rebellion against dictatorial governments is without force where the existing 
structure of the government provides for peaceful and orderly change. (p. 501). 

The fallacy in the C ommunist party theory lies in the fact that 
there is a natural law “right” of revolution but not a constitutional 
“right of revolution.” Wi henever any form of government becomes 
oppressive, or when a dictator has usurped the powers of government, 
there is, of course, the natural right of the people, recognized in inter- 
national law, to relieve themselves of suc he »ppression, if they are strong 
enough to do so, by overthrowing the government and initiating a new 
one.” The Declaration of Independence was based on this natural 
law concept and the American colonists invoked it in throwing off the 
unyielding yoke of despotism and tyranny forced upon them by 
England. 

The Communist concept adopts this theory but such a concept 
is clearly to be distinguished from orderly changes in government 
brought about through constitutional and lawful means. Chief 
Justice Vinson gave the constitutional answer to this question when 
he stated that there was no such right ‘‘where the existing structure 
of government provides for peaceful and orderly change.” And our 
Constitution so provides. 

The Founding Fathers, fresh from their own revolution, did not 
seek, in molding the Constitution, to forge a political straitjacket on 
the generations which were to follow them. Instead, they foresaw 
that changes, in time, would be inevitable and they wrote article V 
into the Constitution providing for such changes. 

Applying the rule laid down by the Supreme Court in the Dennis 
and other cases to the problem at hand, and considering the political 
action taken by our Government to suppress rebellions, it becomes 
apparent that changes in our form of government can only be ac- 
complished by peaceful, lawful, and orderly means in the manner 
provided for by the Constitution. A Constitutional Convention, 
therefore, would be bound to function within, and in accordance with, 
the provisions of article V and congressional enabling acts, under the 
‘necessary and proper” clause, calling it into being.” 





FEDERAL CONSTITUTIONAL CONVENTION 33 


CITATIONS 

1 History has shown, unfortunately, that governments have been destroyed from within both by agents 
of foreign sovereigns and by corrupt or overzealous public officials and organizations. 

2 The English Law Courts at the Close of the Revolution of 1688, 15 Michigan Law Review, 529, 1912. 

3 Locke, Essay Concerning the True and Original Extent of Civil Government (I. P. Dutton, ed. 1924), 
pp. 224-242. 

4 Ibid., p. 240. The framers of the United States Constitution accepted this theory for their government 
and, in fact, invoked it when the colonies broke with England because of the oppressive and tyrannical 
acts of George III. The Declaration of Independence, composed in large part by Thomas Jefferson, con- 
tains phrases taken directly from Locke’s treatises, and Locke’s pronouncements underlying England’s 
action in its own rebellion were recast by Jefferson to fit the American Revolution. (Hayes, Revolution 
as a Constitutional Right (1938), 13 Temple Law Qt. 19.) 

Strangely, however, the Declaration of Independence which was used by our own nation to justify our 
break with the English government is relied upon by those who today insist that there is a right of revolu- 
tion which must be recognized if our present Constitution is to be consistent with the ideals of our founding 
fathers. (Brief for Petitioners before the United States Supreme Court, p. 267, Dennis v. United States, 
341 U.S. 494 (1951).) 

The founding fathers, in framing the Constitution, did not specifically mention that there was no right of 
revolution or rebellion They were creating a government, not providing for its overthrow. Since the 
instrument was silent, it remained for the Supreme Court and the political acts of our government to define 
the rights of its citizens, acting either as individuals or as groups, to oppose their government. Hayes, 
Revolution as a Constitutional Right (1938), 13 Temple Law Qt., 19; Brief for petitioners before the United 
States Supreme Court, p. 267, Dennis v. United States, 341 U. S. 494 (1951). 

’ Locke, ibid., p. 240 
6 U.S., Congress, Senate, 54th Cong., 2d Sess., 1897, Senate Doc. 353, Pt. 2, p. 282; U. S8., Congress, Senate, 
1 Cong., 2d Sess., 18383, Senate Journal, pp. 65-66, 83; Am. An. Reg. VIII, 297; U. S., Congress, House, 
54th Cong., 2d Sess., 1897, Senate Doc. 353, Pt. 2, p. 345. 








2% 


? Morison, 8S. F., and Commager, H. E., The Growth of the American Republic, 3d ed., Oxford 
University Press (1942 
7a Old South Leaflets, I, Boston, containing Lincoln’s Inaugurals, p. 3. 
§ The government, by political ac taining the doctrine that there is no constitutional “right of 
revolution” put down rebellious fi 
1787; The Whiskey Rebellic ] 
(Rhode Island 

® At the time of World War I, two de 





l yoming Valley Insurrection, 1872; Shay’s Rebellion, 1786 
04; Fries’s Rebellion, 1842 (““Window Tax war’’); Door’s Rebellion, 1842 











isions were handed down, upholding the right of the government to 








protect itsell against s enemies even to t extent of providing punishment for criticizing in newspaper 
articles the policy of the government Schaefer v. United States, 251 U. 8. 466 (1919); Gilbert v. Minne- 
sota, 254 U.S. 325 (1 
ws | 3. 652 (192 
Mekinne Consolidated Laws of New York, Penal Law, sections 160, 161 (1909). 
2 268 [ 2 7 (1925). 
132905 U.S. 441 (1935 lso Herndon v. Lowry, Sheriff, 301 U. S. 242 (1937). 
4S ») Whit Calif 274 U.S. 357 (1927); DeJonge v. Oregon, 299 U. S. 353 (1937); Fiske v. 
Kans 274 U.S i 
Dennis v. United States, 341 U. 8. 494 (1951); United States v. Schneiderman, 106 Fed. Supp. 906, 938 
(1952); United States v. Foster, 9 F. R. D. 367, 394 (951 


Kjar v. Doak, 61 F. 2d 566 C. C. A. Ill. (1932); Gitlow v. Kiely, 44 Fed. 2d 227 D. C. N. Y. (1930). 
341 U. 8. 494 (1951). 


tute Large 671; 18 U. S. Code, sec. 11 et seq., (1952 ed.) 


Brief for petitioners before United States Supreme Court, p. 267, Dennis v. United States, 341 1 


S. 494 


83 Fed. 2d 201 (2d Cir. 1950). 


21 United States v. Dennis, 341 U. 8. 494, 501 (1951 
22 Personal Memoirs of U. S. Grant (1885) p. 786 





juoted in Sidney Hook’s Heresy, Yes—Conspiracy, No as saying 
~dom is not the right of each individual to do as he pleases, * * *."”. (New York: 
Che Day Co., 1951, p. 15). The free expression and circulation deas, as guaranteed by the First 

nendment to the Constitution, is not, as we all know, an absolute freedom or right. One cannot, as 
tice Holmes noted, yell ‘fire’ in a crowded theater; nor may one blast another’s reputation by libelous 
iccusation. Hook i the governing rule: ‘‘no right is absolute when it endangers rights of equal or 
greater validity.’’ (Ibid., p. 20.) 

There is nothing self-contradictory in asserting that, in any society, human beings have a moral right 
to revolution. What is self-contradictory is the belief that one has a legal right to revolt. 

As stated in Herndon v. Georgia, 295 U. 8S. 441 (1935), merely critizing one’s government does not auto- 
matically constitute incitement to revolution. Such action is protected by the First Amendment. How 
far one may go in such criticism is the real problem. Congress, through legislation, sets the bounds. It 
has enacted laws against sabotage and subversion, and has provided severe penalties for violators of those 
statutes. However, prison sentences have not been a suflicient deterrent. Furthermore, sentences are 
usually imposed after a disastrous event has occurred. 

A policy of “preventive” action, comparable by way of analogy to preventive medicine, has been devel- 
oped. It is known, for example, that a few strategically placed communists in government can do incal- 
culable harm, Witness the taking of the atom bomb secrets by Klaus Fuch, Harry Gold, etc., from the 
government proving grounds in New Mexico. To combat this type of danger a program has been under- 
taken, the purpose of which is to eliminate questionable persons from sensitive spots in government. As 
part of this program, Congress, in enacting the Smith Act, has outlawed not only all overt acts to over- 
throw the government through force and violence, but also has made punishable a conspiracy to teach 
any doctrine advocating such violence. In other words, mere talking about it can, under certain circum- 
stances, be unlawful. 

it may well be that, in an effort to further tighten the defense security of our nation, Congress will outlaw 
actions and words which years ago would have been considered proper and lawful criticism of the govern- 
ment. So that, while a person bas a moral right, protected by the First Amendment, to criticize his govern- 
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CHAPTER 10 


EXPRESS AND IMPLIED LIMITATIONS CONTAINED IN THE 
CONSTITUTIONAL INSTRUMENT 


A question vigorously debated about the time of World War I con- 
cerned the limits—both expressed and implied—imposed by the 
Constitution itself upon the subject matter of proposed amendments.: 
[t will be observed that, by article V, certain amendments to the 
Constitution were expressly prohibited, namely, (1) those relating 
to the slave trade, and (2) those which would de — a State, without 
its consent, of equal salvar? in the Senate. Article V provides: 

no amendment which may be made prior to the year one thousand 

eight hundred and eight shall in any manner affect the first and fourth Clauses 

in the Ninth Section of the first Article; and that no State, without its Consent, 

shall be deprived of its equal Suffrage in the Senate. 

Article V thus contains two express restrictions upon things which 

mae be accomplished by amendment. One of these restrictions 
‘X pire d in 1808, and the other is still in force. 

In addition to the express restrictions, it has been argued by reput 
able writers? that there are further limitations implied by the very 
nature of the instrument itself which are intended to preserve and 
perpetuate our union and its republican form of political government. 
These implied limitations are to be found in the instrument when read 
as a whole and in particular in the 9th and 10th amendments which 
reserve to the sovereign States those powers which were not expressly 
delegated to the Federal Government. Police powers and the right 
of local self-government are cited as examples of powers forever re- 
served to the States. 

It had been argued that the 15th amendment was unconstitutional 
because it attempted, against the will of the States which did not 
ratify it, to invade the field of local self government and fix the 
composition of the several electorates.’ Similarly it had been urged 
that the adoption of the 18th amendment was an unconstitutional 
exercise of the amending power since it sought to bring within Federal 
control a matter, which, under the Constitution as originally adopted, 
was intended never to be withdrawn from State control. The 
amendment, it yas contended, constituted an addition to the Consti- 
tution rather than a revision of a subject already incorporated in that 
instrument, and such a graft upon the Constitution destroyed its 
essential character as it was originally agreed to.1| The 19th amend- 
ment, on woman suffrage, was objected to upon the grounds that it 
expanded the proportions of the electorate of the sovereign several 
States, destroying their autonomy.° 

All of these problems, of course, have long since been decided by 
various decisions of the United States Supreme Court.® It has always 
upheld the validity of the present amendments to the Constitution. 
In fact, by the time Leser v. Garnett ’ was decided (1922), the Court 
dismissed the argument that the character or subject matter of amend- 
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ments is intrinsically limited by the Constitution itself with only 
summary comment. It stated: 


The first contention is that the power of amendment conferred by the Federal 
Constitution and sought to be exercised does not extent to this amendment, 
beeause of its character. The argument is that so great an addition to the 
electorate, if made without the State’s consent, destrovs its autonomy as a 
political body. This amendment is in character and phraseology precisely similar 
to the 15th. For each the same method of adoption was pursurd. One cannot 
be valid and the other invalid. That the 15th is valid, although rejeeted by 6 


States including Maryland, has been recognized and acted on for half a century. 
See United States v. Reese (92 om S. 214), Neal v. Delaware (103 U. S. 370), 
Guinn v. United States (238 U. 374), Myers v. Anderson (238 U. 8. 368) (p. 
136). 


When the United States Constitution was promulgated it was nec- 
essary, in order to create an effective central Government, that some 
of the powers exercised by the State governments be transferred to 
the central government. From the very nature of things, the central 
government was better suited, in certain situations, to exercise powers 
for all the States which the States, acting individually, could not 
properly do for themselves. This end could not be accomplished 
excep! by the surrender, on the part of the States, of some of their 
powers. The whole scheme of Government became then a distribu- 
tion «f powers between the central government and the States 
determinations were made as to what powers were to be delegated to 
the Federal Government and what powers were to be reserved to the 


States, 


It is reasonable to assume that the framers of the Constitution 


divided the powers of government between the States and the Federal 
Government in a manner thev then believed to be necessary. They 


recognized, however, that as time went on. experience might show 
that the Constitution could he improved bv chaneinge the distribu- 


tion of powers as then made. If it had been intended that none of 
the powers then reserved should ever be taken from the States, lan- 
geuage undoubtedly would have been used to express such an intent. 
However, just the opposite took place At the time article V was 
under consideration at the Constitutional Convention, a provision 


was twice proposed that no State, without its consent, should “be 
affected in its internal police” and it was twice rejected by the Con- 
vention Judged by both the lan iwuace rej ted and th 
finally employed in article V, the true intent would seem to have 
been that there could and would be changes in the distribution of 
powers and therefore that consideration could be given to matters 
or subjects not then enumerated in the Constitution. 

This conclusion is in accord with actual practice. Amendments 
since the adoption of the Constitution have been on many subjects. 
Some have taken from the States power there hatiaie reserved to them, 
while others have curtailed the power of the Federal Government. 
Slavery, for example, was originally a matter sol ly of State concern 
subject to the police powers of the States. The intent to continue 
State control was, in fact, expressly provided for in article V preserv- 
ing the safeguards of this control to the States until 1808 as against 
any amendment which could have been made. Even after 1808, 
slavery continued a matter of State concern. However, when the 
time came that the sentiment of the people demanded that slavery 
should no longer exist, the desired end was accomplished through 
the 13th amendment. 


e language 
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The 14th amendment invaded previously reserved rights by di- 
vesting the States of their power to legislate with respect to the in- 
dividual rights of their citizens where before they had such power. 
The 15th amendment infr inged on State power with relation to vot- 
ing, and restrains the right of States to regulate suffrage not only as 
to national elections, but also to internal elections. The 19th amend- 
ment on women suffrage also invaded the political autonomy of the 
States by increasing the number of voters by roughly 100 percent. 

The process of amendment has not been a one-way street, however. 
Amendments have also been adopted limiting the power of the Fed- 
eral Government, the most notable examples being the first 10 amend- 
ments. 

In summary it may be said that because of the very nature of 
things, almost any amendment that could be adopted would take 
either from the States or from the Federal Government some of the 
powers belonging to them respectively under the original Constitu- 
tion. In addition, there is nothing to indicate an intention that 
amendments should be confined to one subject matter or another. 
The history of the amendments already adopted and even those 
which were not adopted but were considered, show that all manner 
of subjects have been entertained. 

Going from implied limitations to express limitations, it will be 
recalled that article V contained 2 exceptions to the amending powers; 
1 was temporary (on slavery and expired in 1808), and 1 permanent 
(equal suffrage in the Senate). The enumeration of these exceptions 
in our fundamental law clearly shows that our Founding Fathers 
intended that the subject matter of these provisions was not to be 
changed. 

It is, of course, a well-recognized rule of construction that an earlier 
legislative body cannot bind a later legislative body and, therefore, 
the framers of the Constitution at the Convention of 1787 could not 
bind the hands of the States and Congress if they called a constitu- 
tional convention today. In the licht of this rule, it would seem at 
first blush that the Founding Fathers either wrote into article V a 
provision that could not be binding, or, if binding, one that could 
never be changed—even by the people where ultimate power lies. 
The answer, however, can be found in the clause itself. It does not 
prohibit change in the representation of a State in the Senate 
absolutely. It only prohibits change where the State or States 
concerned have not consented. It reads: 

‘‘* * * and that no State, without its Consent, shall be deprived of its equal 
Suffrage in the Senate.”’ 

It will be recalled that amendments to the Constitution generally 
need only be ratified by the legislatures of three-fourths of the States. 
In other words, amendments, when three-fourths of the States have 
approved them, become part of the Constitution and bind all of the 
States—even those which rejected ratification. However, in connec- 
tion with the subject of equal State suffrage in the Senate, the provision 
quoted above goes further and requires not only ratification by three- 
fourths of the State legislatures, but also the consent of the States 
concerned. It is inconceivable that any State, especially the smaller 
States, would ever consent to the abolition of equal suffrage in the 
Senate of the United States, but even if such a circumstance did come 
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about, the present restrictive clause would not bar such a change in 
the Constitution once consented to by the State or States concerned. 
Once consented to, the prohibition would no longer exist. 
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PART IV 


TIME LIMITATIONS WITH RESPECT TO STATE 
APPLICATIONS 


CHAPTER 11 
LAPSE OF TIME AFFECTING APPLICATIONS 


When two-thirds of the States have applied for a convention, the 
applications, supposedly, attaim binding force. Such action, ordi- 
narily, would preclude discretionary power or decision on the part of 
Congress, since article V directs that body to convene a convention. 
As noted in preceding chapters, however, article V provides no legal 
sanction for its own enforcement, and there seems to be no judicial 
process for enforcing its provisions. 

A convention, under article V, after the requisite number of States 
have made application, does not automatically come into being. It 
must be called by the Congress. Whether Congress can be made to 
act has already been discussed. Whether Congress should act and 
when, assuming it is willing, raises still further problems. Does an 
application, for example, once made, remain always alive and valid, 
or can it become legally ineffective because of a lapse of time that may 
have occurred after its adoption by the State legislature and during its 
pendency before the Congress? Does an application lapse into a 
state of invalidity because, possibly, some factor intervened to shorten 
its life? ! 

The amending article is silent on the subject of what force or effect 
the lapse of time will have on an application. The Supreme Court 
dealt with an analogous situation concerning the length of pendency 
of an amendment proposed by the Congress to the States for ratifi- 
‘vation in the case of Dillon v. Gloss ? and thought that amendments 
ought not be left open for all time: 

We do not find anything in the article which suggests that an amendment once 
proposed is to be open to ratification for all time, or that ratification in some of 
the States may be separated from that in others by many years and yet be effective. 
We do find that which strongly suggests the contrary. 

In the Dillon case, Congress proposed to the States for ratification 
a resolution which resulted in the 18th amendment. In the resolu- 
tion, Congress fixed a period of 7 years within which three-fourths 
of the States had to ratify or else the resolution would have been 
lost. In upholding this action on the part of Congress, the Court 
announced (1) that Congress could fix a reasonable time within which 
proposed amendments had to be ratified, and (2) that 7 vears was 
without question a reasonable time. The Court also noted that the 
proposal of an amendment and its ratification were not unrelated 
events: 


2Q 
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First, proposal and ratification are not treated as unrelated acts but as succeed- 
ing steps in a single endeavor, the natural inference being that they are not to 
be widely separated in time. Secondly, it is only when there is deemed to be 
a necessity therefor that amendments are to be proposed, the reasonable impli- 
cation being that when proposed they are to be considered and disposed of 
presently. Thirdly, as ratification is but the expression of the approbation of the 
people and is to be effective when had in three-fourths of the States, there is a 
fair implication that it must be sufficiently contemporaneous in that number of 
States to reflect the will of the people in all sections at relatively the same period, 
which of course ratification scattered through a long series of years would not do.’ 

In passing on this case the Court enunciated the so-called ‘“con- 
temporaneous” test and it would seem logical to apply this same 
interpretive technique in dealing with State applications for con- 
stitutional conventions. ( ‘ertainly there is nothing in article \ 
which suggests that an application of a State, once made, is to be valid 
for all time or that the application of one State may be separated from 
those of other States by many years and still be effective. On the 
contrary, the implications seem to go the other way. Using the same 
reasoning which the Court employed in Dillon v. Gloss, quoted above, 
and employing it by way of an: alogy, it would appear, first, that State 
applications and the calling of a convention are not unrelated acts 
but are succeeding steps in a dane endeavor, not to be widely separ- 
ated in time. Secondly, since it is only when legislatures deem amend- 
ments to be necessary that applications for a convention are made to 
the Congress, a reasonable inference is that such a convention 


a is 


needed to ‘‘presently’ dispose of the needs of the people. Thirdly, 
since an application is made in response to popular demand and is 
effective when made by the legislatures of two-thirds of the States, 
“there is a fair implication that it must be sufficiently conte mporane- 
ous in that number of States to reflect the will of the people, in all 
sections at relatively the same period”’ which applications ‘“‘scattered 
through a long series of years would not do.” From this the con- 


clusion may be drawn that an application should have force for a 


reasonable time only.* 
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sa series of related events, succeeding 


rhe States, in anticipa tion, may 


v. Dillon that amendment process 
steps in a single endeavor which should be reasonably related in time. 








CHAPTER 12 
POLITICAL QUESTIONS 


It is well settled that the courts will not decide “political ques- 
tions.’ The principal reason is that the duty to determine such 
questions is to be found in the executive or legislative branches of 
our Government and not in the judicial. When a case is presented 
involving a political question the courts will look to the so-called 
political branches of Government, i. e., the executive and legislative, 
to learn what position those departments have taken in the matter. 
The courts then act in conformity with it. The result of such proce- 
dure is that the merits of the case are not decided as an independent 
question by the courts; rather the action of the political department 
concerned becomes a rule of decision which the courts accept as 
controlling. 

A reading of the cases indicates that the most important facet 
in the development of the doctrine, insofar as it is pertinent to this 
thesis, was the fact that the political departments, in the normal 
performance of their functions, had better means and facilities avail- 
able to them to determine the question involved.’ Most questions 
of policy are based upon the needs and exigencies of the times in 
which they arise. They involve an appraisal or evaluation of eco- 
nomic, social, and political issues which can hardly be reduced to 
exact terms for admission as evidence in a court of law and of which 
the courts cannot reasonably take judicial notice.* 

As a result, the courts, in developing the “political question” 
doctrine, have given a finality of action to the decisions of our political 
departments. Many illustrations are to be found in the field of foreign 
relations. In Doe v. Braden, for example, the courts refused to in- 
quire into the constitutional powers of the King of Spain with whom 
the United States had negotiated a treaty. Objection was made 
that the King, at the time the purchase of the territory of Florida 
was being considered, could not annul certain grants of land he had 
made earlier to Spanish citizens within the territory. The court 
refused to consider the objection, stating that it was for the President 
and the Senate of the United States to determine whether the King’s 
powers were sufficient in this instance. Whether our Government was 
right or wrong in interpreting the King’s power under Spanish law 
was not controlling. The conduct of our foreign affairs requires that 
the State Department have a wide latitude in determining issues in 
the light of our political needs. To permit others to overrule questions 
of policy would greatly hamper the conduct of our foreign negotiations. 
Chief Justice Taney stated the Court’s reasoning thusly: ° 

* * * it would be impossible for the executive department of the Government 
to conduct our foreign relations with any advantage to the country, and fulfill the 
duties which the Constitution has imposed upon it, if every court in the country 
was authorized to inquire and decide whether the person who ratified the treaty on 


behalf of a foreign nation had the power by the constitution and laws, to make the 
engagements into which he entered. 
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Whether a treaty has been broken has also been held to be a matter 


which the courts will not determine. In Ware v. Hylton’ the United 
States Supreme Court stated: 


These are considerations of policy, considerations of extreme magnitude, and 
certainly, entirely incompetent to the examination and decision of a court of 
justice. 

One of the leading cases involving political questions is that of 
Taylor v. Morton * where it was pointed out that the courts had no 
suitable machinery to determine such questions: 

These powers have not been confined by the people to the judiciary, which has 
no suitable means to exercise them; but to the executive and legislative depart- 
ments of our Government. They belong to diplomacy and legislation, not to 
the administration of existing laws. 

This view has been expressed in other cases covering many different 
subjects such as the beginning and ending of wars as declared by 
Congress and the President,’ control of aliens,’° guaranties of a 
republican form of government under the United States Constitution,” 
recognition of foreign governments,” domestic violences.* These cases 
all treat political questions aS ones which should be properly and 
finally determined by the legislature or the executive. 

There is no precise rule which can be cited to describe what is 
meant by the term ‘‘political question.”’ As noted above it has been 
applied to a variety of issues. John P. Frank states that it is more 
amenable to description by an itemization of the subjects declared 
to be political by the courts than by a broad general definition.” 

Charles Post says that the term “political questions” is a magical 
formula which has the practical result of relieving the courts from 
the necessity of further considering a particular problem.” It is a 
device, according to Post, by which the courts transfer the responsi- 
bility for deciding questions to another branch of Government. 

[It is evident from a review of the cases that, upon declaring an 
issue to be political, the courts disclaim all jurisdiction or authority 
over the question and accept the decision of the political depart- 
ments.'® Some of the reasons for these declarations are apparent. 
For example, the Constitution places the duty on Congress to detre- 
mine the qualifications of its own Members. The courts would not 
pass upon any issue under this provision because someone else, namely, 
the Congress, has the clear and unequivocal responsibility to make 
the particular decision.! 

John Frank points out that, in some instances, courts declare 
issues political because they are reluctant to hand down orders 
which, due to the lack of proper tools, they are unable to enforce.” 
He notes that the judiciary, in many respec ts, is the weakest division 
of government, dependent for its effectiveness upon the acquiescence 
of other branches of government. 

Two other categories of political questions—ones directly in point 
in this dissertation—concern (1) problems which are soluble only by 
legislative action, and (2) problems where the action involved requires 
information which a court cannot obtain. For example, in Coleman v. 
Miller,’ the Supreme Court was asked to decide how long was a 
reasonable time for the pendency of a constitutional amendment 
before the States. In determining that the question was a political 
one and for the Congress to decide, the Court noted that the issue 
involved a variety of political, social, and economic conditions 
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evidence on which could not be appropriately received in a court. 
Chief Justice Hughes stated: ” 


* * * the question of a reasonable time in many cases would involve, as in 


this case it does involve, an appraisal of a great variety of revelant conditions, 
political, social, and economic, which can hardly be said to be within the appro- 
priate range of evidence receivable in a court of justice and as to which it would 
be an extravagant extension of judicial authority to assert judicial notice. * * * 
Similarly, in Colegrove v. Green * the Court would not interfere with 
the reapportionment of congressional districts within a State upon 
the preamil that the legislature was better equipped to ac quire informa- 
tion and set up a sound districting system. So also in Chicago and 
Southern Airlines v. Waterman Steamship Co.,¥ the Supreme Court 
declined to review a decision of the Civil Aeronautics Board relating 
to international air transportation, because the evidence needed 
make a proper determination in the case depended upon information 
on foreign relations unavailable to the Court. 

[It is probably easier to look to the effects or results which these 
decisions have on issues rather than try to reconcile the reasons under- 
lying the decisions. The fact is, however, that the Supreme Court 
has expanded, over the years, the number of subjects which are classi- 
fied “political questions.” Many of today’s political questions migh t 
well have been justiciable had the Court so wished to decide them. 
In general, 1t may be said the veer me Court has found it more prac- 
tical and expedient to leave the decision of certain questions to 
governmental bodies more appropriately adapted to decide them. 
And so far as the amending clause, article V, is concerned, at least four 
members of the Supreme Court have stated that Congress has undi- 
vided control over the process: 

Undivided control of that process has been given by the article exclusively and 
completely to Congress. The process itself is ‘‘political” in its entirety, from sub- 
mission until an amendment becomes part of the Constitution, and is not subject 
to judicial guidance, control, or interference at any point.” 

Argument may be made that where an appropriate agency of govern- 
ment has failed or refused to act, the courts will be unable to deter- 
mine a particular issue because they will have no express view of the 
agency to entertain. What such an argument fails to take into 
account is that Inaction or no action can be regarded as a positive 
position taken by the agency concerned.* All the courts need do is 
determine that the ae is one which should be properly Ean 
bya partic ular agency and leave it with the agenc Vv to decide it. Post 
has ap tly outlined the proposition: When the Court declares a paeeen 


; s : 
‘politics a it acce pts tn 1e decision of the politic al departmen ts whether 
the decision be expressed or not expresse “d. He stated: 
when a court declares a question to be a political question, it disclaims 
all jurisdiction and authority over the question and accepts the decision of 


political departments, whether this decision be expressed by act of Congress 


official statement or de claration, or treaty, though such decision may well be found 
in the absence of such e xpressio1 1s, 25 


The fact that the matter is left in midair, so to speak, would not 
seem to foreclose the courts from declaring an issue politieal.”° In 
fact the Supreme Court, in Coleman v. Miller, has indicated that such 
is the case, in stating that failure on the part of Congress to set up a 
reasonable time limitation on ratification of amendments did not cast 
upon the courts the responsibility of deciding what constitut 
“reason: le time’’.”’ 
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CHAPTER 13 
*““REASONABLE TIME”? AFFECTING APPLICATIONS 


The conclusion reached in chapter 11 that an application remains in 
force for a reasonable time raises the further question of what 
constitutes a “reasonable time.’’ Orfield suggests that the maximum 
life of an application should not continue for more than a generation. 
Quite possibly a reasonable time may be measured by changes or 
improvements of the social or economic conditions out of which an 
amendatory move arises. The purpose underlying each application 
no de yubt should also be taken into consideration. 

The cases of Coleman v. Miller ? and Wise v. Chandler * before the 
State courts of Kansas and Kentucky presented for judicial determina- 
tion, among other things, the question of what is a reasonable time 
under article V. Both cases involved the question of the validity of 
a State’s purported ratification of the proposed child-labor amend- 
ment more than 12 years after it was — by Congress. The 
United States Supreme C ourt, in Dillon v. Glass,® had earlier held that 
Congress, in proposing an amendment, could fix a reasonable time 
for ratification and that the 7 years which it had prescribed for the 
adoption of the 18th amendment was, without question, a reasonable 
time. The Kansas and Kentucky cases offered an opportunity for a 
further judicial decision on whether a reasonable time had been 
exceeded in those instances.’ 

The State courts reached opposite results, the Kansas court holding 
that despite the lapse of 12 years the proposed amendment still 
reflected the “felt needs of the day” and was, therefore, still open to 
ratification; ® the Kentucky court, on the other hand, holding that 
a reasonable period during which the State might have acted had 
expired, and that a resubmission of the proposed amendment by 
Congress was necessary if further action was to be taken on it.° 

However, the Supreme Court, in Coleman v. Miller," decided the 
question by concluding that it was essentially political and not subject 
to judicial determination. In so deciding, the Court reasoned that, 
inasmuch as the Constitution set forth no satisfactory criteria for 
judicial determination of the question, and since a decision would 
involve an appraisal of a great variety of political, social, and economic 
conditions, the question was more appropriately one for congressional 
than for judicial determination. 

The Court distinguished Dillon v. Gloss'! on the ground that 
Congress had set a definite time within which the proposed amend- 
ment had to be ratified. It did not follow, as the Court pointed out, 
that when Congress has not set a time limitation, the courts had to 
take on the responsibility of deciding what constitutes a reasonable 
time.” 


When a proposed amendment is based upon the needs, economic or 
otherwise, of the Nation, it is necessary to consider, in determining 
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what is a reasonable time, the conditions then prevailing throughout 
the country, and whether the »y had so far changed since the submission 
of the proposed amendment as to make the proposal no longer respon- 


sive to the conception which inspired it. As the Supreme Court 
stated (p. 453): 


In short, the question of a reasonable time in many cases would involve, as in 
this case it does involve, an appraisal of a great variety of relevant conditions, 
political, social, and economic, which can hardly be said to be within the appro- 
priate range of evidence receiv: able in a court of justice and as to which it would be 
an extravagant extension of judicial authority to assert judicial notice as the basis 
of deciding a controversy with respect to the validity of an amendment actually 
ratified. On the other hand, these conditions are appropriate for the consider- 
ation of the political departments of Government. The questions they involve 
are essentially political and not justiciable. They can be decided by the Congress 
with the full knowledge and appreciation ascribed to the National Legislature of 


the political, social, and economic conditions which have prevailed during the 
period since the submission of the amendment. 


It must certainly be conceded that what is a reasonable time in one 
situation will not necessarily be reasonable in another. ‘To illustrate: 
A comparativ ely short time could probably be held reasonable in the 
case of an amendment necessitated by the exigencies of a national 
emergency such as a war or an economic crisis, W yhereas a much longer 
period would conceivably be reasonable in the case of an amendment 
changing the term of office of the President. The suggested test 
laid down by Jameson * which seems to be a workable one is that a 
proposed amendment— 


has relation to the sentiment and felt needs of today, and that, if not ratified 


early while the sentiment may fairly be supposed to exist it ought to be regarded 
as waived * * *, 


Such a test certainly sets up no rigid rule which will result in a similar 
time limitation being applied to every case. It only prescribes that 
an independent judgment should be used in each particular case in 
deciding whether sufficient time has elapsed to render the passage of an 


amendment unnecessary from a practical standpoint and unsupported 
by general public sentiment. 
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CHAPTER 14 
WITHDRAWAL OF STATE APPLICATIONS 


May a State, once having made application for the call of a con- 
stitutional convention, withdraw or rescind its application? Some 
writers ' on the subject believe that the legislatures may do so; at 
least one does not. 

The Supreme Court in Coleman v. Miller,* on the question of 
whether a State could withdraw or rescind its prior rejection of 
proposed amendment to the Constitution, stated that the matter 
concerned a political question over which Congress had the ultimate 
power of decision. Congress, with respect to the 14th amend- 
ment, did not permit the States of Ohio and New Jersey to rescind 
their ratifications of that amendment. It has taken no position with 
respect to the withdrawal of State applications. 

If precedent of the ratification process is followed, then it would 
seem that legislatures could not withdraw their applications.” 
However, the wisdom of applying such similar reasoning may well 
be questioned.** The rescinding resolutions of Iowa‘ in 1945 and 
of North Carolina® in 1951 both point out that their applica- 
tions were being withdrawn because of the change in world con- 
ditions following World War Il. It would not seem politically wise for 
the Congress to refuse to permit withdrawal of a State application 
where there was good reason to believe that a proposed amendment 
would be undesirable and would run counter to the public interest. 

The requirement, discussed in other chapters, that applications be 

“contemporaneous” and related, generally, in subject matter would 
have reduced meaning if States were not permitted to rescind their 
applications. Such a requirement would not, in truth and in fact be 
met, since the general sentiment for a convention could not be said to 
exist in the necessary two-thirds of the States when one or more of 
those States are attempting to withdraw their applications. 

The present attitude among legislators seems to be that withdrawal 
is a permissible procedure since 12 States in the last 12 years alone 
have adopted resolutions rescinding their applications.6 The apphi- 
cation process is, of course, distinguishable from the ratifving of 
proposed amendments. In the one instance, in a State application 
only an initiating action is sought with no one finally committed to 
the substantive proposition contained in the application, not even 
the State which submits it. In the other instance, Congress has com- 
pleted its work and is committed to the position outlined in the pro- 
posed amendment. Further, many States submit applications for 
the sole purpose of prodding Congress into taking action on a proposed 
amendment pending in the Congress, without ever having the slightest 
hope that Congress will call a convention. To hold them bound to 
their petitions would not be a politic or realistic approach. Since this 
question, like others, is a political one, Congress notwithstanding its 
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earlier decision on the 14th amendment could very well permit the 
States, when it so finds it to be in the public interest, to withdraw 


their applications. 
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PART V 


RATIFICATION 


CHAPTER 15 
REJECTION OR RATIFICATION 


The question of whether a State, having once rejected, may later 
ratify a proposed amendment had, until Coleman v. Miller, long 
been the subject of controversy. Several writers had taken the 
position that since article V in terms provides for only affirmative 
acts, only such acts can have any effect; rejection would be of no 
more consequence than complete inaction.” Thus it had been argued 
that ratification by a State which had previously rejected a proposed 
amendment is valid and is as complete and as binding as though there 
never had been any negative expression.* This analysis has found 
support in actual practice and is evidenced by the fact that several 
States have effectively assented to constitutional amendments after 
prior rejections. In the case of the 13th amendment, New Jersey 
first rejected the amendment in 1865, and then adopted it the following 
year. In respect to the 14th amendment, four States (Georgia, Nor th 
C asada: Virginia, and South Carolina) rejected it when first | presented 
but subsequently ratified. The ratification was treated as valid in 
each case.* 

So far as can be determined, in every instance where ratification was 
made prior to the issuance of the Federal proclamation that the amend- 
ment had been adopied, the States which first rejected and later 
ratified were included in the list of States designated by the Secretary 
of State as ratifying. It seems clear that on the basis of actual 
practice, a rejection may be subseque ntly ratified. In addition, the 
proposition is sound in principle. ‘ertainly a legislature’s action of 
rejection ought not act with the finality of an executioner’s ax. 
Changing social conditions, or a better educated point of view, may 
make it more desirable for the States to reverse their vote. As 
Frank W. Grinnell, writing in the American Bar Association Journal, 
stated: ° 

No one knows what amendments may be submitted in the future as the result of 
political excitement; and, if the entire national structure is to be submitted to the 
hasty political action of State legislatures without an opportunity for reconsidera- 
tion the country may wake up and find itself in a most serious situation some day. 

This important question was finally presented to the Supreme 
Court in the cases of Coleman v. Miller ® and Wise v. Chandler.’ 
The State courts had reached opposite conclusions. The Kansas 
court in Coleman v. Miller adopted the position that a legislature 
could validly ratify a proposed amendment even though there had 
been a prior rejection. The Kentucky court, on the other hand, 
reasoning by analogy to “offer and ¢ acceptance” in contract law, 
refused such a view and held that a rejection of the congressional 
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offer to the proposed amendment, exhausted a State’s power with 
respect to the particular amendment concerned. It also held, reason- 
ing negatively, that a rejection by more than one-fourth of the States— 
(article V requires three-fourths approval)—renders an amendment 
null and void and thus no longer open to ratification. 

However, the Supreme Court, when Coleman v. Miller § came before 
it on appeal ruled that the issue was essentially a political one which 
Congress should properly decide. The Court cited as reasons for its 
decision (1) the historical precedent in which the Congress declared 
abortive the attempts made by Ohio and New Jersey to withdraw 
their ratifications of the proposed 14th amendment,’ and (2) the fact 
that there was a complete absence of any “basis in either Constitution 
or statute” for judicial interference.” 

A question not raised in the Coleman case, supra, and still left 
without judicial determination is the converse one of what effect would 
a legislature’s prior ratification have on its subsequent attempt to 
withdraw ratification? Putting the political question aside for the 
moment, it would seem to follow logically, that if a State can with- 
draw a prior rejection, it would be empowered to withdraw a ratifica- 
tion, at least until such time as the requisite number of States (three- 
fourths of the States) have ratified. However, there are those who 
say that such a withdrawal would be ineffective." Many of these 
authorities, in support of their views, draw an analogy between the law 
of contracts and article V stating that an offer of a proposed amend- 
ment, once accepted, is irrevocable. They also point out that prior 
ratification, being a positive act, could not be withdrawn without con- 
siderable inconvenience and confusion. No State, for example, could 
know what the exact status of a proposed amendment is if another 
State is permitted to withdraw its approval. It would be difficult 
to know when three-fourths of the States had ratified.” Such a 
contention would seem to have little merit today. It would be a 
simple problem in this day and age to determine at any given time 
whether three-fourths of the States have ratified. 

Congress has already been confronted with this question. The 
legislatures of Ohio and New Jersey first ratified the 14th amend- 
ment and then passed resolutions withdrawing their consent. In 
seeking to determine whether a sufficient number of States had ratified 
the amendment, Congress adopted a resolution requesting the Secre- 
tary of State to submit a list of the States whose “legislatures have 
ratified the 14th article of amendment.”’ * Secretary Seward’s report 
called attention to the action of Ohio and New Jersey “ and stated 
that if their ratifications, notwithstanding their attempted with- 
drawals, were still in full force and effect, the amendment had become 
part of the Constitution.” Congress thereafter adopted a concurrent 
resolution which, after reciting that three-fourths of the States had 
ratified, including Ohio and New Jersey, declared the 14th amend- 
ment to be a part of the Constitution.”® 

The Supreme Court, in the Coleman case, noted, with approval, the 
above action by the Congress and the fact that Congress took it upon 
itself? to decide the questions. While the specific question of ratifi- 
cation followed by attempted withdrawal was not presented for 
decision, the reasoning of the Court clearly indicates that if the prob- 
lem ever arises, it too will be classified as political. The Court no 
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doubt would refuse to disturb historical precedent, but could accept 
as final the political interpretations of Congress. The Court stated: * 


We think that in aecordance with this historic precedent the question of the 
efficacy of ratifications by State legislatures, in the light of previous rejections or 
attempted withdrawal, should be regarded as a political question pertaining to the 
political departments, with the ultimate authority in the Congress in the exercise 
of its control over the promulgation of the adoption of the amendment. 


In the light of the Coleman case, it would seem that state court 
decisions and the views of law commentators on the subject have 
been rendered academic. Having been declared a political question, 
Congress, in its discretion, may permit the states to withdraw their 
ratifications or not, depending upon the political expediencies of the 
moment. As a guiding rule, Congress may well permit withdrawal 
of ratifications at any time prior to when three fourths of the states 
have applications simultaneously pending before the Congress. In 
this way, Congress will know what the general sentiment among the 
legislatures is at all times, something that a prohibition on rescinding 
action would not do. 
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CHAPTER 16 
STATE RATIFYING CONVENTIONS 


Problems similar to those involved in a Federal constitutional con- 
vention may be found in the makeup of State ratifying conventions 
called by the Congress pursuant to article V for the purpose of ratify- 
ing proposed amendments to the Constitution. Has Congress, for 
example, the power to prescribe the time, place, and manner of meet- 
ings, of State ratifying conventions? May it control the proceedings? 
In what manner and to what extent may States participate in ratify- 
ing conventions? To what extent does article V govern these pro- 
ceedings? 

The congressional proceedings leading to the proposal of the 21st 
amendment clearly show that there was considerable doubt on the 
question of congressional control over State ratifying conventions. 
Two prominent “people, Representative James M. Beck and former 
Attorney General A. Mitchell Palmer, presented legal briefs expressing 
different opinions. Representative ‘Beck submitted that Congress 
was limited to directing that ratification be by either State convention 
or State legislative action. He believed that the details of forming a 
convention had to be left to the individual State legislatures.’ 

Mr. Beck’s position finds support—at least in result—in Herman 
V. Ames’ study on the amending power under the Constitution.” 
Ames noted historic precedent for such action was to be found in the 
ratification action of the Constitution by the original 13 States. He 
pointed out that neither Madison nor any other delegate to the 
Constitutional Convention of 1787 thought of the details of State 
ratifying conventions, which indicated to him that the matter ought 
to be left to the States. 

Attorney General Palmer, contrary to the position taken by Repre- 
sentative Beck, argued that, since amending the Constitution was 
purely a Federal question, Congress had the mandate of setting up 
procedures and specifying the details of the convention. He stated 
that Congress in calling conventions would— 

* * * prescribe all the essentials necessary for the nomination and election of 
delegates thereto, and the time, place of meeting, and conduct of the convention 
(p. 134). 

Attorney General Palmer, like Mr. Beck, could also turn to the legal 
textbooks for support of his own position. In Political Science ana 
Comparative Constitutional Law,‘ John W. Burgess states that since 
the Constitution itself did not elaborate the details as to the form of 
the convention, “it therefore impliedly leaves that to Congress’’ to 
develop under the ‘‘necessary and proper clause of the Constitution.” 

Congress, at the time, however, never took a determinative position 
on the 21st amendment and stated only that ratification was to be 
by ‘‘convention in the several States.”"> No doubt Congress decided 
that it was the wiser approach to follow the precedent set at the time 
the Constitution itself was originally adopted and simply place the 
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matter in the hands of the States. This approach not only offered 
an easy way out of the difficult legal problems involved, but it also 
permitted Congress to escape the complicated and burdensome task, 
in the event it decided it had such power, of setting up an elaborate 
procedure for establishing and controlling the conventions. 

When Congress refused to decide these questions and handed the 
matter, carte blanche, to the States, the responsibility for determining 
the proper method of calling State conventions, their powers and 
duties, pursuant to the congressional resolution proposing the 21st 
amendment, was left to the courts. Several State decisions lend aid 
in clarifying the situation and indicate the status of State ratifying 
conventions. In an advisory opinion,® the Supreme Judicial Court of 
Maine decided that the State legislature had the power to call the con- 
vention and promulgate rules of procedure, but that such provisions 
had to be reasonable. It pointed out that a convention was to be 
See from a legislature only in that a State convention was 
called for a specific purpose, while the legislature is called for general 
lawmaking purposes. It also stated that a convention, once organ- 
ized, has the sole power to act on questions of fraud and irregularity 
in the election of its delegates,’ 

A question also arose in Ohio on whether State legislative action, in 
setting up machinery for convening a convention, is subject to a 
referendum to the people. The Supreme Court of Ohio, in State ex 
rel. Donnelly v. Myers,’ held it was not, basing its decision on the 
holding of the United States Supreme Court in Hawke vy. Smith.’ 
Hawke v. Smith concerned an earlier Ohio case where an action was 
brought to restrain the Ohio secretary of state from preparing ballots 
for submission to the arg of a referendum which, pursuant to the 
Ohio constitution, provided for referendum on the action of its legis- 
lature whenever it ratified an amendment to the Constitution of the 
United States. The United States Supreme Court held that the 
referendum provision of the Ohio constitution was in direct conflict 
with article V which does not permit the people, directly, to vote on 
the ratification or rejectment of any amendment. In so holding, une 
United States Supreme Court went on to rule that ratification of 
constitutional amendment is not an act of legislation within the 
accepted sense of that word.!° 

The Ohio Supreme Court applied the reasoning of the Hawke case, 
to the question of State conventions and held that State action in 
setting up a convention is similar to State action by its legislature in 
ratifying an amendment and that the legal machinery in assembling 
@ convention could not therefore be subject to referendum. 

It mk ght be well to point out that in the Hawke case the referendum 
was sought after the State legislature had ratified the constitutional 
amendment, whereas in the Donnelly case the question was whether 
the State legislature’s action in setting up a convention was subject 
to referendum. While the Donnelly case decided that no such 
referendum could be had, the dissenting opinion stated that the setting 
up of a convention through State legislative enactments could only be 
viewed as a State function. The opinion argued that it is as much a 
matter of State legislation and State cognizance as are the laws pro- 
viding for the election of the members of the legislature. While such 
reasoning may have logic on its side, it nevertheless appears that the 
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more generally accepted vi2w in the cases follows the majority opinion 
that amending the Federal Constitution is a Federal function." 

Since a State may not require a referendum, it follows that it would 
have no right to impose, as a condition for ratification, a provision 
which is now found in the constitution of the State of Missouri that 
“the legislature is not authorized to adopt nor will the people of this 
State ever assent to any amendment or change of the Constitution of 
the United States which may in any wise impair the right of local self- 
government belonging to the people of the State.” So also, a State 
constitution would have no authority to impose limitations, as are 
now found in the constitutions of Florida and Tennessee, that no con- 
vention or legislature of the State shall act upon any amendment to 
the Constitution of the United States unless such convention or 
legislature shall have been elected after the amendment is submitted.” 

{t appears then that the people have no direct power in, and the 
State legislature may not seek a referendum in, the ratification of a 
proposed amendment either by a State legislature’s action or by 
convention. The States, in line with historic precedent, may establish 
reasonable rules for calling and organizing State ratifying conventions, 
but the conventions once convened may promulgate, “following the 
conclusions reached in chapter 5, rules to govern their own proceedings. 
Since ratifying conventions have only one duty to perform, that is, 
approving or disapproy ring a proposed amendment, the scope of their 
deliberations is limited to the particular subject matter presented to 
them for consideration and they may consider nothing else. 

Finally, State conventions in ratifying proposed amendments are 
performing a Federal as distinguished from a State function. State 
constitutional and statutory provisions, insofar as they may conflict 
with a congressional resolution proposing the amendment, would, 
seemingly, be ineffective and of no moment. 
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PART VI 


ORGANIC LAWS OF FOREIGN NATIONS 
CHAPTER 17 
ORGANIC LAWS AND AMENDING PROVISIONS 


Although the United States ranks as a relatively young nation 
among the family of nations, its Constitution is the oldest of all writ- 
ten national constitutions now in force. Because of its success many 
nations have adopted written constitutions with provisions either 
identical or substantially similar to our own. 

Of the total of 83 sovereign nations, 75, or approximately 90 percent, 
have written constitutions.? In five instances, written constitutions 
are in the process of being promulgated.® 

Because of the material presented in this chapter, it would be 
helpful, in order to properly evaluate the data, to distinguish between 
those nations which have federal types of governments (a central gov- 
ernment with sovereign political subdivisions), and those having a 
unitary system of government (a central government with non- 
sovereign political subdivisions). 

About 16 nations, including the United States, may be classified as 
having governments of the federal or confederation type. They are: 

Argentina (Constitution of the Argentine Republic, art. 1). 

Australia (Constitution of the Commonwealth of Australia, 
arts. 1, 62-64, 71, 79). 

Brazil (Constitution of the United States of Brazil, art. 1). 

Canada (British North American Act, 1867, preamble). 

Mexico (Political Constitution of the United States of Mexico, 
art. 40). 

Netherlands (Constitution of the Kingdom of the Netherlands, 
art. 208). 

Switzerland (Federal Constitution of the Swiss Confederation, 
art. 1). 

U.S. S. R. (Constitution of the Union of Soviet Socialist Re- 
publics, art. 13). 

Venezuela (Constitution of Venezuela, art. 2). 

Yugoslavia (Constitution of the Federal Peoples Republic of 
Yugoslavia, art. 1). 

India (Constitution of India (1948), Part 1). 

Germany (Western Zone [art. 20] Bonn Constitution [1949]). 

Pakistan (Constitution of Pakistan, Resolution, Constituent 
Assembly, March 7, 1949, preamble). 

United States (Constitution of the United States, art. IV). 

Burma (Constitution of Burma, art. 2). 

Union of South Africa (Constitution of Union of South Africa, 
art. 4). 
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Most of the nations with the so-called unitory form of government 
bear considerable resemblance to those with federal governments, 
except that their political subdivisions are not free to exercise many of 
the prerogatives of a sovereign state. 

Of the nations, both federal and unitory, which have written con- 
stitutions, 61 contain express provisions providing for the amendment 
and revision of their organic instruments. As will be further noted 
in the following pages, 5 of the nations authorize constitutional con- 
ventions, 44 nations adopt amendments through the action of their 
legislative assemblies (although in many instances the assemblies do 
not maintain absolute control over the amendment process), and 11 
nations amend their organic laws by way of referendum. 

The five states which recognize the convention method of amend- 
ment are Argentina, Dominican Republic, El Salvador, Guatemala, 
and the Philippines: 

Argentine Constitution—adopted March 16, 1949— 


Arr. 21. The Constitution may be amended entirely or in any of its parts, 
The necessity for a reform must be declared by Congress with the vote of two- 
thirds of its members present, but it shall not be effected except by a convention 
called for the purpose. 


Constitution of the Dominican Republic—adopted January 10, 
1949— 
Titte XVI 


CONSTITUTIONAL REFORMS 


Art. 108. The Constitution cannot be changed except when two-thirds of the 
members of each chamber so agree. 

Art. 109. The necessity for the reform being declared, Congress, by a law 
which cannot be the subject of objections by the executive power, shall order the 
meeting of a revisory assembly to pass upon the reform. The articles whose 
reform is proposed shall be inserted in the law of convocation. 

Art. 110. The election of members of the revisory assembly shall be made by 
direct vote of the people of the provinces, in the same proportion as for the 
election of deputies. 

No province shall have less than two representatives. 

The same qualifications are necessary in order to be elected a member of the 
revisory assembly as for being a deputy. 

Members of the Assembly shall enjoy the same immunities as the members of 
the two chambers. 

Art. 111. The Constitution may not be so amended as to change the form of 
government, which must always be civil, republican, democratic, and repre 
sentative. 

Art. 112. Reform of the Constitution shall be made only in the manner indi- 
cated therein and it shall never be suspended or annulled by any power or authority 
nor by popular acclamation. 


Constitution of El Salvador—adopted August 13, 1886— 
TittE XVI 


REFORM OF THE CONSTITUTION AND CONSTITUTIONAL LAWS 


Art. 171. The reform of the present Constitution shall be undertaken only 
upon a resolution passed by two-thirds of the votes of the representatives elected 
to the Assembly, and this resolution shall express the article or articles which shall 
be amended. The resolution shall be published in the official newspapers, and 
shall be considered again in the session of the Assembly of the following year. If 
ratified by the Assembly, a constitutional convention, consisting of three delegates 
for each department, shall be called to meet, in order to decide about the sug- 
gested reform. But it is hereby declared that in no case shall Articles 80, 81 and 
82 prohibiting the reelection of the President, Vice President, and designates 
and concerning the duration of the presidential term be amended. 
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Art. 172. The laws relating to the public press, the state of siege, the writ of 

amparo and the general elections shall rank as constitutional statutes. 
ey may be amended either by the constitutional convention, or by the ordi- 

nary assembly by a two-thirds vote; but in the latter case, the reform shall have 
no binding force until it has been ratified by the legislative body in the ordinary 
session of the following year by the same number of votes. 

Art. 173. Any other method of amending the Constitution or constitutional 
laws croeat from those provided for in the preceding articles shall be illegal 
and void. 


Constitution of Guatemala—adopted March 11, 1945— 
Tittze XI 


AMENDMENTS TO THE CONSTITUTION 


Art. 206. Complete or partial amendment of the Constitution may be decreed 
only by a vote of at least two-thirds of the total number of deputies making up 
Congress; the vote will also indicate the article or articles to be amended. 

* * * a * * * 

Amendments to the Constitution may consist of modifications, suppressions, 
additions, substitutions or extension of Articles. * * * 

Art. 207. Once the amendment is decreed, Congress will convoke elections for 
a Constituent Assembly which should be installed within the sixty days following 
the date of convocation. * * * 

Art. 208. The Constituent Assembly will be composed of one representative 
for each forty thousand inhabitants, or fraction over twenty thousand. * * * 

Arr. 209. The meeting of the Constituent Assembly does not hinder the func- 
tioning of Congress. 

Art. 210. Once the amendment has been decreed by the Constituent Assembly, 
and if there are no other constitutional decrees or laws to issue, it will dissolve 
itself after the promulgation. 

Art. 211. This Constitution shall not lose its force or vigor even though 
rebellion interrupts its observance. 


Constitution of the Philippines—February 8, 1935, as amended— 
ARTICLE XV 
AMENDMENTS 


Sec. 1. The Congress in joint session assembled, by a vote of three-fourths of 
all the members of the Senate and of the House of Representatives voting sep- 
arately, may propose amendments to this Constitution or call a convention for 
that purpose. Such amendments shall be valid as part of this Constitution when 
approved by a majority of the votes cast at an election at which the amendments 
are submitted to the people for their ratification. 

The following 44 states provide for the revision of their organic laws 
by action of their legislatures: 

Belgium (art. 131). 

Bolivia (art. 174-177). 

Brazil (art. 217). 

Bulgaria (art. 99). 

Burma (art. 207-210). 

Byelorussian 8. S. R. (art. 122). 

Chile (art. 108-110)—generally by legislative action only. If 
President and legislature cannot agree, President may submit 
question to a plebiscite. 

Colombia (art. 218). 

Costa Rica (art. 139-140)—legislature may amend constitu- 
tion but only a constitutional assembly can effect a general review 

of the constitution. 
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Czechoslovakia (sec. 172). 

Ecuador (arts. 189-190). 

Egypt (arts. 157-158). 

Finland (Diet Act art. 67). 

France (arts. 90-92)—if after a second reading proposal is not 
adopted, then it is submitted to a referendum. 

Greece (art. 108). 

Haiti (arts. 145-148). 

Honduras (art. 200)—total reform and the election and term 
of office of President can only be effected through a constitutional 
assembly. 

Iceland (art. 79)—amendments relating to the status of the 
church may only be submitted to a plebiscite. 

Iraq (arts. 118-119). 

Italy (arts. 138-139)—under some conditions a referendum is 
necessary. 

Jordan (art. 47). 

Korea (art. 98). 

Lebanon (arts. 76-77). 

Luxembourg (arts. 114-115). 

Mongol People’s Republic (art. 95). 

Mexico (art. 135). 

Venezuela (arts. 248-252). 

Netherlands (arts. 202-206). 

Nicaragua (arts. 285-287). 

Norway (art. 112). 

Panama (art. 256). 

Peru (art. 236). 

Poland (art. 30). 

Portugal (arts. 134-135)—some amendments may be submitted 
to a plebiscite. 

Rumania (arts. 103-104). 

Sweden (arts. 81-82). 

Syria (art. 108). 

Thailand (sees. 173-176)—plebiscite is optional with King. 

Turkey (art. 102). 

Ukrainian 8. 5. R. (art. 127). 

Union of South Africa (pt. 10). 

U.S.5S. R. (art. 146). 

Yugoslavia (art. 72). 

India (Part XVI). 

Ten states provide for the amendment and revision of their organic 
acts by referendum. They are: 

Australia (art. 128). 

Denmark (art. 94). 

Ireland (art. 46). 

Japan (art. 96). 

Liberia (art. V, sec. 17). 

Liechtenstein (art. 66). 

Paraguay (art. 94). 

Spain (Referendum Act—Oct. 22, 1945). 

Switzerland (art. 118-123). 

Uruguay (art. 281). 
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Cuba (arts. 285-286) provides for constitutional revisions in three 
methods— 
(a) by the Congress alone; 
(6) by plebiscitary assembly; 
(c) by referendum. 
Nepal (arts. 66-68) permitted the King to promulgate rules to imple- 
ment the basic organic law until April 1, 1955. After that date, a 
Commission recommends to the King suggested changes. 


CITATIONS 


1 Peaslee, Constitution of Nations (1950), I, 3. 
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the Universal Postal Union, which in some instances includes territories and colonies. The above figure 
m Saeed on — estimate (Peaslee, Constitution of Nations, I, 3). 
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CHAPTER 18 
ORGANIC LAWS CONTAINING CONVENTION PROVISIONS 


As noted in chapter 17, five nations provide in their basic charters 
for amendment and revision by means of constitutional conventions. 
‘They are the Republic of Argentina, the Dominican Republic, the 
Republics of El Salvador, Guatemala, and the Philippines. Only 
one of these nations—Argentina—has ever amended its present 
constitution via the convention method. 

The Philippines, since it has become an independent nation, has 
never sought to convene a convention; so also the Dominican Republic. 

E] Salvador has never had a constitutional convention. Its con- 
vention clauses, however, contain many provisions which are of 
interest to this thesis. Its earlier constitution, in addition to settin 
forth the authorization for a convention, authorized the Nationa 
Assembly to prosecute delegates to the convention who were guilty of 
crimes.! The Constitution of 1950 assigns this duty to the National 
Assembly.?. The official gazettes available in the Library of Congress 
point out that under the earlier constitution, the National Assembly, 
in enabling acts, provided for the number of delegates to be elected 
to the convention, the manner of election, their qualifications, com- 
pensation, privileges, ete. If nothing else, the above information 
indicates the wide control which the National Assembly exercises over 
a constitutional convention. The gazettes also point out that the 
National Assembly could establish the rules and procedures under 
which the convention was to operate, and it could expressly declare 
which articles were to be considered by the convention for amend- 
ment. 

The Constitution of Guatemala (1945), while expressly providing 
the only method by which the constitution itself could be changed, 
was nevertheless abrogated on August 11, 1954, by a so-called political 
statute which placed the nation under a council that governed by 
decrees. A decree* of September 21, 1954, ordered the election of a 
constituent assembly, which among other things, was to prepare a 
new constitution.’ A new constitution was promulgated and became 
effective March 1, 1956. It is believed that the provision in the 1945 
constitution setting forth the procedural pattern for amending a con- 
stitution by a convention (which was deiceginiel in 1945) is also 
embodied in the new constitution. 

The Republic of Argentina has had two constitutional conventions, 
one in 1866 and another in 1898. 

In accordance with the constitution, the senate and chamber of 
deputies, after declaring on June 9, 1866, that it was necessary to 
amend article 4 and section I of article 67 of the Argentinian Consti- 
tution, convoked a national convention for that purpose. Thereafter 
through a further enabling act, they set up the time and place where 
the convention was to be held, and prescribed the number and quali- 
fications of the delegates, their pay, etc. The statute reads: ° 


The Convention shall consider the reform of Article 4, and section one of 
Article 67 of the Constitution as declared to be necessary by Congress; the Con- 
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vention shall be composed of the same number of delegates and in the proportion 
that is fixed by Article 38 of the Constitution; the qualifications of the delegates 
of the Convention shall be the same as those required by members of a tee 
the Convention shall take place in the city of Santa Fe, on Septem ber _ , 1866; 
the election of the delegates for the Convention shall take place on July 22 1866: 
the delegates shall receive a compensation of one thousand pesos and a travel- 
ing expenses paid to members of Congress: the election of delegates to the Con- 
vention shall be held in accordance with the general election laws; the counting 
of the votes for the election of delegates shall take place fifteen days after their 
election; the executive power is authorized to spend the necessary money for the 
enforcement of this law. 

The organization and functioning of the convention in both 1866 
and 1898 adhered to the following pattern. Each convention con- 
sisted of three sessions— 

(1) preparatory session at which a provisional president and 
two committees, the committee on powers and the committee 
on rules, were appointed ; 

(2) deliberative session where the substantive merits of the 
proposals were debated; and 

(3) final session, called the closure session, at which the final 
drafts and reports were approved.’ 

Article 21 of the Argentine Constitution expressly provides that 
it may be amended entirely or in any of its parts. ‘The issue was 
raised, at the time the congressional enabling acts were being passed, 
as to whether the convention itself could decide on either a piecemeal 
or general revision or whether such power was solely within the control 
of the Argentine Legislature. The result of the debate on this issue 
(and as the enabling acts themselves clearly indicate) was that the 
convention may only consider those matters stated by the legislature 
in the enabling act. While it has the power to determine the sub- 
stance of the amendments, it cannot propose any amendment, the 
subject matter of which was not expressly presented to it by the 
legislature. 

It seems clear from the foregoing that the Congress in Argentina 
exercises almost plenary control over the constitutional convention 
both as to the scope of its deliberations and as to procedure. In 
addition, the Congress, apparently, acts in these matters without 
either the concurrence or disapproval of the President. When the 
enabling acts of 1866 and 1898 were enacted, neither was submitted 
to the President for his signature upon the ground that the veto poe er 
of the President applies only to ordinary legislation.’ This conclusion 
is somewhat similar to and is in line with United States Supreme Court 
decisions holding that resolutions of Congress proposing constitutional 
amendments do not require Executive approval since they are not 
considered ordinary legislation.’ 


CITATIONS 
El Salvador, Constitution (1886), amended 1945, Arts, 169, 170. 
El Salvador, Constitution (1950), Arts. 213, 44, 45. 
3 El Salvador, Constitution ( (1886), amended 1945, Art, 171. 
4 Guatemala, Decree No. 86 (September 21, 195 4). 
5 Guatemala, Decree No, 134 (October 25, 19! 54). This assembly was ordered to study and determine: (1) 


tenure of office of the president; (2) ratification of treaties and state contracts; (3) preparation of a new con- 
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? Argentina, Coleccion de Leves Nacionales, XI, 339. 
§ J. Gonzales Calderon, Derecho Constitucional Argentino, ITI, 34, 
* Hollingsworth v. Virginia, 3 Dall. 378 (1798); Hawke v. Smith, No. 1, 253 U. S. 221 (1920). 














PART VII 


HISTORICAL RESUME OF A STATE’S CONSTITU- 
TIONAL CONVENTIONS 


CHAPTER 19 
NEW YORK STATE CONSTITUTIONAL CONVENTIONS 


Shortly before the Revolutionary War, the Second Continental 
© ongress adopted legislation urging the several Colony-States, through 
their “respective assemblies and conventions,’ to adopt such con- 
stitutional government as was necessary for their safety and protec- 
tion.’ In New York the task of drafting a constitution was delegated 
to and performed by “The Convention of the Representatives of the 
State of New York’’—a provisional body.’ 

This body, unlike future New York Constitutional Conventions, 
engaged in the actual business of government. Due to the exigencies 
of war, the convention operated under the most difficult conditions. 
It did adopt, however, a constitution—one which was, for the most 
part, prepared by a single committee headed by John Jay. It is 
known as the constitution of 1777. 

Generally, the constitution of 1777 set up a system of checks and 
balances by establishing separate executive, judicial, and legislative 
branches. Under it the legislature, unlike our National Legislature, 
had residual, rather than delegated, powers. A so-called council of 
revision hs : the power to veto legislative acts, however. 

Voting, under the 1777 constitution, was restricted by property 
qualitic aon *@ and the instrument contained no provision providing 
for its amendment or revision.” The constitution became effective 
upon its adoption by the delegates to the convention and no oppor- 
tunity was afforded the electorate to vote upon it.2 This action 
was no doubt due, in large part, to the ‘act that part of the State was 
in actual control of enemy British forces, rendering a popular refer- 
endum impossible. 

While the original constitution was workable, it became apparent 
in time that clarification and revision was necessary. A second con- 
stitutional convention was called to accomplish this purpose. Fore- 
most among the causes which gave rise to the second convention 
(held in 1801) was the conflict of power between the Governor and 
the constitutionally established council of appointment over the 
nominating and appointing of persons to political office. The Gover- 
nor claimed that he had the exclusive right of appointment; the 
council of appointment denied this and datas concurrent jurisdic- 
tion in the matter, 

When attempts to resolve this major issue failed, the legislature 
adopted a resolution calling, as noted above, the constitutional 
convention of 1801. The convention was also authorized, pursuant to 
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a legislative resolution, to consider the advisability of reducing and 
limiting the number of members in the legislature (which was expand- 
ing with the population growth of the State) .* 

This the convention did, and it also adopted a provision vesting 
concurrent jurisdiction in the Governor and the council of appoint- 
ment to make appointments to political offices.® 

The results of this convention became effective without being sub- 
mitted to the electorate for popular approval; and, like the 1777 con- 
vention, set up no provision for the constitution’s future amendment. 

The work of the convention in placing concurrent jurisdiction over 
political appointments in the council of appointment proved unfor- 
tunate. The counc il, it is stated, engaged to the fullest extent in the 
“spoils system,” dispensing enormous patronage.® 

Disappointment with the council of appointment, however, was 
not alone the motivating force in bringing about the third constitu- 
tional convention in 1821. A movement had been underway for 
some years, seeking the removal of the property qualifications on 
voting.’ In addition, dissatisfaction was also expressed concerning 
the work of another committee—the council on revision—in its 
vetoing of several popular legislative enactments.” 

It is worthy of note that one of the revision council’s last acts— 
vetoing an 1820 act—established a rule of conduct for subsequent 
constitutional conventions. It took the position that the people 
should have a voice in deciding whether a convention should be held. 
It therefore vetoed a bill which would have denied to the people the 
right to approve or disapprove the then proposed convention of 1821 
In rejecting the measure, the council based its veto in the belief 
that— 
it is the most wise and safe course, and most accordant with the performance of 
the great trust committed to the representative powers under the Constitution, 
that the question of a general revision of it should be submitted to the people 
in the first instance, to determine whether a convention ought to be convened. 

These views were eventually adopted by the legislature and the 
question of whether or not to hold a convention was put to the people 
in the general election in 1821, and they voted to convene a con- 
vention.® 

The resolution calling the convention provided unlimited revisionary 
powers. And, in accordance with the views of the council of revision 
as incorporated in the resolution, the changes proposed by the con- 
vention were submitted to the people, who approved the revised 
constitution. 

While the entire instrument was presented for approval to the 
people, only a few changes were actually made to the original docu- 
ment. The judiciary article was revised, property restrictions on 
voting were made lenient, and a legislative reapportionment plan 
adopted. 

Like its predecessors, the 1821 convention made no provision in the 
constitution providing for another convention. A new section did, 
however, provide for the constitution’s amendment by amendments 
which could automatically become part of the constitution if recom- 
mended to the people by two successive legislatures,’ so-called amend- 
ment by legislative initiative. 

In spite of this specific method set forth in the instrument for 
amending the constitution, the legislature in 1845 did what has been 
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described as an extraconstitutional act when it adopted a resolution 
providing for a popular vote on whether or not a constitutional con- 
vention should again be held."* The resolution was overwhelmingly 
approved by the people and resulted in the constitutional convention 
of 1846. 

While it was urged that such action by the legislature was unconsti- 
tutional, in view of the fact that the constitution expressly provided 
only one method for its own amendment, the legislative act was 
nevertheless sustained on the theory that amending the constitution 
by convention is a right underlying the constitution of every free 
people which, in this instance, had not been renounced simply by 
providing an additional method of amendment in 1821.'? 

While the 1846 convention was in response to demand for several 
constitutional reforms, the most important concerned the question of 
State finances. The commercial panic of 1837 resulted in the State’s 
credit being badly impaired. There were loud voices demanding 
constitutional regulation of corporations, banking, and the issuing of 
currency. 

The convention responded. Many restraints were placed upon 
legislative authority; the judiciary provisions were rev Taek, with many 
offices being made elective instead of appointive. 

One of the more important provisions adopted related to the holding 
of future constitutional conventions. It called for a popular refer- 
endum every 20 years, and at such other times as the legislature might 
decide. 

In accordance with this constitutional mandate, a referendum was 
held 20 years later and the constitutional convention of 1867 was 
authorized.” As might be imagined, the motives and reasons for 
holding the convention at the end of a 20-year interval were much 
less apparent than the reasons which inspired those of 1777, 1801, 
1821, and 1846. ‘The work of the 1867 convention, with the exception 
of a separately submitted judiciary article, was rejected.” 

However, an important outgrowth of the rejection was a legislative 
enabling act in 1869 which authorized the governor to appoint a 
constitutional commission of 32 members to study constitutional 
problems and to submit them to the legislature so that, in turn, the 
legislature, if it approved the recommendations, could submit them, 
through the method of legislative initiative, to the people for approv al 
or disapproval. Between the years 1872-94, several constitutional 
alterations were brought about through this method.!” 

Twenty years later and in 1886, the question of holding a constitu- 
tional convention was again, in pursuance of article XII, section 2, 
submitted to the people and the vote was in favor of it. Due, how- 
ever, to a dispute between the governor and the legislature over the 
election of delegates, the convention was not convened until 1894.'* 

The constitution proposed by this convention and adopted by the 
people remained in force until 1938." It expanded the convention 
article (art. XIV) by providing, among other things, for the election 
of delegates. It also set forth convention procedures. It reads: 


AMENDMENT BY CONSTITUTIONAL CONVENTION 


At the general election to be held in the year one thousand nine hundred and 
sixteen, and every twentieth year thereafter, and also at such times as the Legisla- 
ture may by law provide, the question, ‘Shall there be a convention to revise the 
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Constitution and amend the same?’ shall be decided by the electors of the State; 
and in case a majority of the electors voting thereon shall decide in favor of a 
convention for such purpose the electors of every senate district of the State, as 
then organized, shall elect three delegates at the next ensuing general election at 
which members of the Assembly shall be chosen, and the electors of the State 
voting at the same election shall elect fifteen delegates at large. The delegates so 
elected shall convene at the capitol on the first Tuesday of April next ensuing 
after their election, and shall continue their session until the business of such 
convention shall have been completed. Every delegate shall receive for his 
services the same compensation and the same mileage as shall then be annually 
payable to the members of the Assembly. A majority of the convention shall 
constitute a quorum for the transaction of business, and no amendment to the 
Constitution shall be submitted for approval to the electors as hereinafter pro- 
vided, unless by the assent of a majority of all the delegates elected to the con- 
vention, the yeas and nays being entered on the journal to be kept. The conven- 
tion shall have the power to appoint such officers, employees, and assistants as it 
may deem necessary, and fix their compensation and to provide for the printing 
of its documents, journal and proceedings. The convention shall determine the 
rules of its own proceedings, choose its own officers, and be the judge of the 
election, returns, and qualifications of its members. In case of a vacancy, by 
death, resignation, or other cause, of any district delegate elected to the conven- 
tion, such vacancy shall be filled by the vote of the remaining delegates represent- 
ing the district in which such vacancy occurs. If such vacancy occurs in the 
office of a delegate-at-large, such vacancy shall be filled by a vote of the remaining 
delegates-at-large. Any proposed constitution or constitutional amendment 
which shall have been adopted by such convention, shall be submitted to a vote 
of the electors of the State at the time and in the manner provided by such con- 
vention, at an election which shall be held not less than six weeks after the adjourn- 
ment of such convention. Upon the approval of such constitution or constitutional 
amendments, in the manner provided in the last preceding section, such constitu- 
tion or constitutional amendiment, shall go into effect on the first day of January 
next after such approval. (Art. XIV, sec. 2, Constitution of 1894.) 2° 

A reading of the above article indicates that once the question of 
holding a constitutional convention has been decided upon, the con- 
stitution intends that the procedures relating to the convention: 
indeed the work of the convention itself—should be self executing 

ee from legislative control. This was, of course, a complete 
and free from legislative control. is was, of course, a complete 
change from the conduct attendant with earlier conventions. 

The above article has clarified and settled two very important 
questions affecting legislative authority in New York: (1) the structure 
of the convention, and other details concerning it, and (2) the election 
of delegates. Prior to 1894, the legislature set the date on which 
conventions were to convene. However, a dispute in 1886 between 
the governor and the legislature over the details of the convention 
postponed the convention for some 8 years even though the people 
by referendum had voted to hold the convention. Under article 
XIV, however, once the question of holding a convention is approved, 
the time is automatically set for the meeting of the convention. 
So also, with the termination of the convention. Under former 
procedure the legislature would set a day certain on which the business 
of the convention was to be accomplished or finished. Experience 
had shown, however, that it was impractical to so limit the delibera- 
tions of the convention and in one instance (1867) the legislature had 
to pass supplementary legislation extending the time. Under article 
XIV any convention, once convened, remains in session ‘until the 
business of such convention shall have been completed.” The only 
limitation with regard to this matter is the further provision that a 
6 week interval must occur between the close of the convention, and 
the submission of its revised constitution to the people.”! 
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Under article XIV, a majority of the convention constituted a 
quorum both for doing business and for approving proposed amend- 
ments. This provision was inserted to prevent a “mere handful” of 
delegates from being able to control the affairs of the meeting. It 
might be observed, however, that if the convention of 1777 had 
had such a limitation it no doubt would not have promulgated the 
State’s first constitution. This was for the reason that the British, 
in occupying different parts of the State from time to time, made it 
impossible for a majority of delegates to be always present. 

The article also provided that the convention—not the legislature 
or the courts—determine the rules of its own proceedings, its officers, 
and all issues relating to the election of the delegates. It is readily 
understood why a convention should be permitted to adopt rules to 
govern its own proceedings. However, on the issue of election, the 
power is not so apparent. The reason advanced at the time this 
provision was adopted was that by divesting the legislature and the 
courts of such power, the people, through the conventions, would 
have, ultimately, such power. It was the only method by which the 
people, in the final analysis, could have a final say over the legislature 
and the courts. In any event this safeguard rendered the convention 
free from legislative control as well as from judicial interference. 

A reading and study of the constitutional convention history of 
New York clearly indicates that a convention clause with self-execut- 
ing provisions is more expeditious than convention clauses calling for 
legislative control. Legislative action oftentimes results in delays. 
The governor, for example, may send his recommendations to the 
legislature and have that body reject them completely, or accept 
them only in part. The governor, in turn, has the power of vetoing 
the legislative acis thereby stymying the work of that body. With 
self-executing provisions, the convention, once agreed to by the people, 
eliminates these intermediate steps with their possible resulting delays 
and conflicts. 

The constitutional convention of 1915 was held in pursuance to the 
amending article of the constitution providing for a referendum at 
20-year intervals. The constitution propose od by this convention was 
rejected upon the ground that it was “not sufficiently progressive.” ” 

In 1936, the people again, pursuant to the amending article of the 
constitution, voted to hold a constitutional convention. This resulted 
in the convention ef 1938. 


¢ 


An interesting sidelight on this convention 
was the fact that, 


a convention having been decided upon by the vote 
of the pe ople, the governor asked the legislature to create a speci al 
commission to perform essential preparatory work for the convention 
just as it had created commissions to do preliminary work for the 
conventions of 1894 and 1915. However, the legislature did not 
adopt the governor’s recommendation. ‘Thereafter, the governor 
established an unofficial committee, nonpartisan and nonpolitical in 
character, which undertook the preparation of factual data on se veral 
subjects which were certain to be considered at the convention.” 

The 1938 convention adopted a total of 57 separate measures pro- 
posing amendments to the then constitution. ‘To expedite matters it 
was decided to group 50 of the proposals, which were considered un- 
controversial, into 1 amendment. Eight other proposals were sub- 
mitted singly and appeared on the ballot for the people’s considera- 
tion as amendments Nos. 2 to 9, inclusive. 

92454576 


These latter proposals 
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were considered controversial and if the people were to reject any of 
them, it would not affect the remaining amendments.” 

At the general elections of 1938, six of the proposed amendments 
were approved. The only change here pertinent concerned the 
amending article which was renumbered article XIX. The only 
substantive change made relating to constitutional conventions was 
changing the date on which to start the 20-year intervals, so that the 
next convention will be voted upon in 1957, a year when no impend- 
ing State or National election is likely to inject its issues into the delib- 
erations of the convention. 

RESUME 


In review, there have been 8 constitutional conventions in New 
York State—1777, 1801, 1821, 1846, 1867, 1894, 1915, and 1938 
and of these, 4 have had their work approved and adopted by the 
people. The work of 2 conventions became effective without ever 
being referred to the people, and the work of 2 conventions was 
rejected. 

The rejection of the proposed constitution of 1867 engendered 
new step in constitutional procedure, for following its rejection, the 
legislature created the constitutional commission of 1872 to do exten- 
sive preliminary work and thus prepare well-reasoned and well- 
considered proposals to the constitution. Again, because of the 
rejection of the proposed 1915 constitution, the legislature created a 
judiciary committee, a body of experts with a knowlec lige of judicial 
problems, to submit recommendations containing constitutional 
changes on the judicial provisions of the constitution (article VI). 

Another noteworthy development has been the establishment of 
special commissions and committees, prior to the convening of the 
conventions of 1894, 1915, and 1938, to undertake to make studies 
and prepare statistical and other data on particular subjec ts for the 
conventions’ aid and consideration when they meet. 

While there pene been many revisions and many changes and 
amendments, the New York State constitution has not been much 
altered in its main structure. 

In its history, the legislature has restricted the scope of a conven- 
tion’s deliberations authorizing it to consider, in 1 instance, only 2 
subjects. It has, however, authorized unlimited revision on other 
occasions. 

The conventions in like manner have submitted completely revised 
instruments for approval and also piecemeal changes, even though 
some conventions had general revisionary powers. 

This history also discloses that the trend has been away from 
legislative and judicial control and toward autonomy on the part of 
the convention, enabling it to decide for itself the scope of its delibera- 
tions as well as the number and kinds of subjects it will consider. 
This trend has helped in eliminating delays as well as disputes which 
have arisen between the legislature and the governor. Moreover, the 
conduct of recent conventions has indicated that there is little likeli- 
hood of a so-called runaway convention which would get out of con- 
trol and promulgate proposals effecting radical, unpopular, or un- 
wanted changes in the constitution. On the contrary, past conven- 
tions have suggested only changes which reflected the tempo of the 
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times and only then on subjects which were in need of constitutional 


change. 
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PART VIII 
CONCLUSIONS AND RECOMMENDATIONS 


CHAPTER 20 
SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS 


Introduction 


Article V provides two methods for amending the Constitution: 
(1) Congress itself may propose amendments for ratification by three- 
fourths of the States; or (2) on application of the legislatures of two- 
thirds of the States, Congress shall call a Constitutional Convention 
for proposing amendments. 

Twenty-seven proposed amendments have been referred to the 
States for ratification under the first method,'! but there has never 
been, since the adoption of our Constitution, a Constitutional Con- 
vention. Because of the growing number of petitions submitted to 
Congress during recent years for a convention under the second 
method, and because of the complex issues involved, the question 
of when and how Congress shall call a convention creates considerable 
problems which should be faced and solved by responsible Govern- 
ment officials. 

Article V of the Constitution is silent as to how and when conven- 
tions are to be convened and it does not state how conventions are 
to be formed or what rules of procedure are to govern their acts. In 
seeking answers to these problems, little aid can be obtained from 
the Constitutional Convention of 1787 which raised the issues but 
left them unanswered.’ 

Further, court decisions furnish little more than signpost assistance. 
They have relegated the matter of constitutional amendment to that 
area of constitutional law known as political questions. While this 
leads one to believe that Congress alone may determine the matter 
there is nonetheless little guidance as to how and for what purposes 
constitutional conventions shall be convened. 

Article V, for example, sets no requirements concerning what a State 
application must contain or what standards it must meet in order to 
be considered as validly made. One petition from the State of Mary- 
land, for instance, was submitted by its house of delegates only.‘ It 
seems that such a petition is not an application from the ‘“‘legisla- 
ture’’—both houses—of the State. 

One application of a State legislature was vetoed by its governor.° 
This raises the question of whether the Constitution requires action 
solely by the houses of a State legislature or whether applications must 
be processed in accordance with procedures for enacting State laws 
which usually includes action by the State’s chief executive. 

Another question is, When have two-thirds of the legislatures made 
application for the calling of a convention? Some petitions to Con- 
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gress were made over 168 years ago. Do these petitions remain per- 
manently alive or do they lapse after a reasonable period of time? 

Article V is also silent on the subject matter which may be con- 
sidered by conventions, as well as on whether States, once having 
made application, may later rescind their actions. 

Other important questions are whether, after the requisite number 
of petitions have been submitted, an unwilling Congress could be 
required to call a convention and, if called, whether it could control 
a convention with regard to its procedures and the scope of its delib- 
erations. The latter issue is further complicated with respect to the 
extent to which the States themselves may influence and control the 
actions of a convention. 

These problems and others are discussed at length in the thesis. 
This summary states the conclusions on the more important ones. 
Many of these questions can be resolved or otherwise rendered aca- 
demic by the Congress through the adoption of statutes setting up 
guides and standards to govern (1) the submission of State applica- 
tions, and (2) the procedures of constitutional conventions. 


Validity of State applications 


Article V states that Congress shall call a convention on the applica- 
tion of the “legislatures of two-thirds of the several States’? but does 
not indicate whether the term “legislature’’ means the usual channels 
for statutory enactments, including the assent of the governors. 

The term “legislature” in different relations does not always imply, 
as noted in Smiley v. Holm, the performance of the same function.’ 
The legislature, for example, was intended to act (1) as an electoral 
body under article I, section 3, in the choice of United States Senators; 
(2) as a ratifying body, under article V, with respect to proposed 
amendments; and (3) as a consenting body with regard to the acquisi- 
tion of land by the Federal Government under article I, section 8. 
Wherever, therefore, the term “legislature” is used in the Constitution, 
it is nee essary to consider the nature of the particular action in view. 

The Supreme Court, while never directly deciding, has indicated 
that in matters pertaining to the amending process, the assent of State 
governors is unneccessary because the State legislatures are performing 
a Federal function—clearly different from State lawmaking.* Further- 
more, the Constitution speaks as of the time it was adopted, * and in the 
beginning very few of the original States granted the veto power to 
their governors.” 

As further indicia that gubernatorial action was not intended, the 
Constitution uses both the term “executives” and the term “legisla- 
tures’’ in its text. If the framers of the Constitution had intended 
that “‘legislature’’ include gubernatorial action, they could have used 
the word ‘State’? which could include the governor, or some other 
expression such as ‘‘the legislature with the approval of the executive.” 
Both terms are in no way novel and both are used in other provisions 
of the Constitution. 

Another question pertaining to State applications is whether Con- 
gress may regulate State procedure in proposing constitutional 
amendments. It is well established that the amending power is 
manifestly a Federal function in which the States take part in pro- 
posing conventions and ratifying amendments.'! At the same time, 
however, State legislatures are not subject to absolute congressional 
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control. While the act of petitioning or ratifying is a Federal func- 
tion, the legislature performing the act is nevertheless the State 
legislature and a clear distinction must be made between acts which 
are necessary and proper for Congress to carry out constitutional 
requirements, and those which seek to restrict the free will of State 
legislatures. Clearly Congress may not dictate to the States what 
they may or may not suggest in proposing a constitutional amendment 
or when they may propose it. 

Cooley, in his book on constitutional limitations,’* points out that 
when a constitution is adopted, there are in existence at the time of 
adoption known and settled rules and usages, which form a part of 
= of the State in reference to which the constitution is evidently 
ramed. 

The Founding Fathers framed the Constitution against a background 
of existing colonial laws, legislatures, and customs. Historic precedents 
have left to legislatures the choosing of their own officers,'* the deter- 
mination of their own rules of proceedings,* and the election and qual- 
ification of their own members.” ‘These so-called inherent rights are 
well documented in parliamentary rules. They were recognized by 
the United States Supreme Court in Field v. Clark which held, 
among other things, that courts may not look behind legislative acts, 
once certified to as correct by their presiding officers, to determine 
whether their rules of procedure have been complied with. 

While no doubt Congress could impose its will on the internal 
workings of State legislatures by refusing to recognize their actions 
if they do not comply with congressional mandates, it would be more 
prudent in the light of precedents to recognize that deliberative bodies 
regulate their own proceedings, and to accept State petitions when 
certified to, as having been validly adopted. 


Control of constitutional conventions 


Probably the most vital question relates to the power of Congress 
to bind a constitutional convention, or conversely, the power of a 
convention to ignore congressional acts seeking to restrict the scope 
of its deliberations. Assuming the right of Congress, for example, to 
call a convention into being, has it the further right to impose restric- 
tions upon its actions and subject it to restraints? 

Before considering the power and scope of a constitutional conven- 
tion, it is important to distinguish between a revolutionary convention 
and a constitutional convention. A revolutionary convention is part 
of the apparatus of a revolution. Jameson says it consists of those 
bodies of men who, in times of political crisis, assume or have cast 
on them, provisionally, the function of government.’ They supplant 
the existing government. 

A constitutional convention on the other hand, as its name implies, 
is constitutional and, as Jameson states it, “ancillary and subservient 
and not hostile and paramount” to existing governments.” 

A constitutional convention, therefore, that disregards the limits 
imposed upon it by its creators and seeks to exercise revolutionary 
powers, would cease to be a constitutional convention. 

While the power of Congress to control a convention has never been 
determined by the courts or by the Congress, it seems that the whole 
scheme, history, and development of our Government, its laws and 
institutions, require control. Since a convention is called by Congress 
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at the request of the States, and since both, in the final analysis, 
represent the people, the ultimate source of power, a Federal consti- 
tutional convention, to act validly, would have to stay within the 
designated limits of the congressional act which called it. This does 
not mean that the convention may not exercise its free will on the 
substantive matters before it; it means only that its free will shall be 
exercised within the framework set by the act calling it into being. 

It may be asked whether the convention, once convened, may adont 
extralegal means in proposing amendments? A theory being urged 
today especially by the Communist Party in America, is the so-called 
right of revolution. According to its supporters, the “right of revolu- 
tion’’ is a concept recognized by our Constitution and protected by it. 

If such a theory be valid, it could be argued, since it presupposes 
changing our form of government in a manner other than that provided 
for in article V, that a constitutional convention, once convened, 
could disregard congressional directions and article V and adopt 
extra legal means in establishing a new and revised Constitution. 

This doctrine was denounced in Dennis v. United States,’ where the 
petitioners, leaders in the Communist Party in the United States, 
were indicted for conspiring to teach and advocate the overthrow of 
the United States by force and violence.” It was argued, on their 
behalf, that the people as sovereign have an “historically established 
right to advocate revolution” and that the Constitution recognized 
that “Tight.” ?? 

Judge Learned Hand, in denying that such a right exists under the 
Constitution, succinctly held that no government could tolerate it 
and exist.2?, He stated that revolutions are often “‘right’”’ but a “right 
of revolution” is a contradiction in terms, for a society which ac- 
knowledged it would have to tolerate conspiracies to overthrow it.?* 
The Supreme Court, in affirming the court of appeals, observed that 
the Constitution can only be changed by peaceful and orderly means.* 
Time limitations on the submission of State applications 

A convention, under article V, after the constitutional application, 
does not automatically come into being. It must be called by Con- 
gress. The Founding Fathers intended that Congress should be re- 
quired to call a convention and expressly provided in article V that 
Congress “shall call a Convention.” Among other reasons, they 
wanted to insure the right of the States to change the Constitution 
in the event Congress was unwilling to act.% It is doubtful, however, 
that there is any legal process or machinery to compel Congress to 
perform its duty if it is unwilling to do so. Courts, most likely, would 
refuse to entertain actions to accomplish this end for the same reason 
they have refused to issue mandamus writs on the President of the 
United States—the doctrine of separation of powers.”° 

However, whether Congress, assuming it is willing, should act and 
when, raises still further problems. Does an application remain always 
alive, or can it become legally ineffective because of a lapse of time or 
another intervening factor? 

In dealing with an analogous question, the Supreme Court thought 
that ratification of a proposed amendment by the States ought to be 
reasonably related in time and that Congress could set up a “‘reason- 
able time” within which the States might act.” Applying this test 
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to State petitions seeking a convention, an application once made, 
would be valid for a reasonable time. 

This conclusion raises the further question of what constitutes a 
“reasonable time.’’ Orfield feels it should not be more than a genera- 
tion.” Jameson takes the position that proposals for amending the 
Constitution reflect the sentiment of the people at a particular time, 
and action must be taken while the sentiment is fairly supposed to 
exist.” Congress, in proposing recent amendments, set a specific 
time limit of 7 years. 

Since this issue involves an appraisal of a great variety of political, 
social, and economic conditions, it would seem that any time period 
wherein conditions remain substantially unchanged would be an ac- 
ceptable period. History has shown that 7 years was acceptable, and 
in all probability longer periods of time would be reasonable too, so 
long as the political, social, and economic conditions do not change too 
greatly. 

Concerning withdrawal of State applications, the present attitude 
among legislators at least, indicates that such action is permissible. 
Twelve States in the last 12 years alone have adopted resolutions 
rescinding previously made applications.” Furthermore, many States 
submit applic ations for the sole purpose of prodding Congress into 
taking action on a proposed amendment pending in the Cc ongress, 
without ever having any real hope that Congress would call a con- 
vention. ‘To hold these States bound to their petitions would not 
be politic or realistic. It would seem proper to permit withdrawal at 
least at any time prior to the time when two-thirds of the States 
have submitted applications for a convention on the same subject 
matter. 

tatification or rejection 

Several writers had taken the position that since article V in terms 
provides for only affirmative acts, once having ratified or rejected a 
proposed amendment, a State cannot change its action. 

Congress has previously been confronted with these questions. The 
Legislatures of Ohio and New Jersey first ratified the 14th amendment 
and then passed resolutions attempting to withdraw their consent. 
This Congress refused to permit them to do.*! On the other hand, 
New Jersey, in connection with the 13th amendment, and Georgia, 
North Carolina, Virginia, and South Carolina, in connection with 
the 14th amendment, at first rejected these amendments but subse- 
quently ratified them. These ratifications were treated as valid in 
each case.** 

The question of ratification came before the Supreme Court in 
Coleman v. Miller,** and was declared to be a political question, 
subject to determination not by the courts but by Congress. 

Because of the highly developed means of communication today, 
Congress, as a practical and political matter, could permit States to 
withdraw their ratifications, and conversely, to ratify proposals which 
they had previously rejected, up until such time as three-fourths of 
the States had ratified the proposed amendment. The old argument 
that such action would create uncertainty as to the exact status of a 
proposal at any given time loses merit in the light of today’s speedy 
communication systems. 

While Congress refused to permit Ohio and New Jersey to withdraw 
their approv als of the 14th amendment, it should be pointed out that 
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that amendment was adopted during the reconstruction days after the 
Civil War and Congress’ action under those peculiar political condi- 
tions can hardly be accepted as a final settlement of this far reaching 
question.*4 

Applications to limit Federal taxing power 

In recent years Congress has received petitions requesting a con- 
stitutional convention to propose amendments to the Constitution 
which would limit the power of the Federal Government to tax in- 
comes, gifts and inheritances.** The amendments requested in these 
petitions are of 4 general types ** but for purposes of discussion may be 
broken down into 2 classifications. First are those petitions seeking 
an amendment which would limit the maximum rate of Federal taxa- 
tion of income, gifts and inheritances to 25 percent with a proviso in a 
number of such petitions that the limitation may be removed by a 
three-fourths vote of both Houses of Congress during time of war. 
The second group of applications contain amendments which would 
limit the Federal taxing power, not by stipulating a maximum rate of 
levy, but by maintaining several funds into which there would be 
paid specified portions of all taxes collected by the Federal Govern- 
ment. Provision is made for the distribution of the moneys in these 
funds to the several States in designated amounts and proportions. 

As of June 1957, Congress had received 32 petitions from 27 different 
States relating in some manner to amending the Constitution so as to 
limit the Federal taxing power.” The legislatures in 12 States have 
reversed their previous positions, however, and have taken action 
rescinding their applications.** Three States have submitted two 
applications each, only one of which should be counted for each 
State. 

[t might be well to mention that the petitions of 3 other States (not 
included in the 32 petitions above) requested that Congress itself pro- 
pose a Federal tax limitation amendment.” Such petitions, of course, 
are not binding upon Congress insofar as summoning a constitutional 
convention is concerned. 

The application of Marvland * transmitted to the Congress con- 
sisted of a resolution passed by its house of delegates only and may be 
discounted as not emanating from a State “legislature”? as con- 
templated by article \ 

The two houses of the Legislature of the State of Texas passed identi- 
cal resolutions on the subject of limiting the Federal taxing power but 
neither house ever concurred in the resolution of the other.” Since no 
agreement between the two legislative chambers was ever reached and 
since no resolution was transmitted to the Congress, it would appear 
that the action of the State of Texas would not be an application of a 
State legislature within the meaning of article V. 

How Tong all these petitions on tax limitation should remain valid 
has never been determined. The earliest petition on this subject was 
seeittes by the State of Wyoming in 1939—about 18 years ago.‘ 
Tables 3, 4, and 5, appendix, infra, list all the petitions and endicate 
their present status. 

Accordingly, as of June 1957, and as table 4, appendix, sets forth, 
Congress, w vithout discounting any applications because of the lapse of 
time, could well conclude that 16 States have applications validly 
pending for a constitutional convention limiting the Federal power of 
taxation. This is 16 short of the necessary 32 applications required 
by the Constitution for the calling of a constitutional convention. 
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Conclusions and recommendations 


A compilation of the various State applications calling for a Con- 
stitutional Convention discloses that over 200 applications have 
been made since 1789. These applications have covered many sub- 
jects: direct election of Senators, limitation on Federal taxing power, 
prohibition of polygamy, general revision of the Constitution, world 
federal government, repeal of the 18th amendment, Presidential 
tenure, treatymaking, taxation of Federal and State securities, pro- 
tective tariff, wages and hours, gasoline tax, tidelands problem, con- 
trol of trusts, grants-in-aid, popular ratification of amendments, con- 
stitutionality of State enactments, revision of article V, and the 
Townsend plan.“ 

If the Constitution requires merely that two-thirds of the States sub- 
mit applications, a convention has been long overdue. Even if the 
petitions were classified according to subject matter, a convention 
would be overdue since on two occasions, at least, more than the 
necessary two-thirds of the States of the number of States then com- 
prising the Union had submitted applications seeking a convention 
on the same subject matter.” 

However, other considerations have a controlling effect on these 
issues. The Supreme Court has indicated that applications ought to 
be reasonably related in time, so as to reflect a widespread sentiment 
among the States during a given period in history. It has announced 
that the burden of deciding what constitutes a reasonable time is on 
the Congress of the United States. ¢ 

In addition to the question of being reasonably related in time, 
some argue that applications should relate only to a complete or 
substantial revision of the Constitution. This argument is somewhat 
unrealistic since it would negate amendment by the alternative 
method of convention. The Founding Fathers intended this method 
to be workable and incorporated it into the Constitution to permit 
the States to initiate changes if Congress became oppressive or un- 
willing to act. Certainly such an intention contemplated piecemeal 
amendment as well as general revision. This view is supported not 
only by the constitutional debates at the time of the Convention in 
1787, but by many eminent legal authorities since then. Furthermore 
as a matter of historical precedent, the States have been submitting 
applications on specific subjects over the years with the number of 
applications for limited conventions far outnumbering applications 
for general conventions. 

Even with these questions out of the way, there are many pro- 
cedural questions to be dealt with, among them such matters as the 
effect of the governor’s veto of an application, a State’s rescinding 
action after it has submitted its application, the physical act of form- 
ing a convention, providing for its membership, rules of order, and 
most important of all, outlining the scope of the convention’s delib- 
erations. 

Inasmuch as the courts have indicated that many of these issues 
fall into the category of ‘‘political questions,”’ not justiciable, Congress 
may resolve many of them by enacting implementing legislation, 
containing provisions setting up standards and guides to govern Con- 
titutional Conventions. 

These and other issues have already been discussed in the pre- 
ceeding chapters of this thesis. Two draft bills have been prepared 
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which set up a framework for giving effect to the application procedure 
in accordance with the provisions of article V of the Constitution. 
The first draft bill provides a procedure for processing State applica- 
tions for a constitutional convention in the Congress, and for con- 
vening conventions. The second draft amends the rules of the House 
so as to make provision for the processing of the applications once 
they have been submitted. The two pieces of legislation which are 
set out in their entirety beginning with pages 79 “and 82 provide in 
substance as follows: 


Analysis of draft bill for calling a Constitutional Convention 


Applications for a convention may request either a general con- 
vention or a convention to propose specific amendments (sec. 2). 


[As discussed in pp. 19-20, supra, the form of our government warrants a general 
revision of the Constitution if the people so wish it. In fact, the first two petitions 
submitted within two years after the Constitution’s adoption were petitions 
calling for a general revision of the Constitution. Specific amendment is also 
authorized and the history of petitions submitted in the last fifty years clearly 
indicates a recognition of this form of amendment by a convention.] 


State legislatures will determine all questions connected with the 
adoption of State applications (sec. 3 (b)). 


[As developed in chapter 5, parliamentary precedents and court decisions 
recognize the rule that legislative bodies should have control over their own 
proceedings.] 


Approval of governor is not to be required in application process 
(sec. 3(c)). 


[Court decisions indicate, as pointed out in chapter 4, and the history of amend- 
ments to the Constitution show, that the action of the executive power is not 
required in the amending process.] 


Applications must contain certain basic data including the exact 
text of the State resolution (sec. 4 (a)). 


{In order that amendments may be properly classified and counted, it is pro- 
posed that the exact text of the State petitions be submitted so that the subject 
matter of each petition may be authoritatively established, and also to make 
certain that applications meet the procedural requirements set out in this draft 
legislation. It is not the underlying intention of this provision, however, to 
require that the text of applications be identical to be classified together. If they 
relate generally to the same subject they are to be classified together, since a con- 


vention, if called, would be free to adopt its own language in drafting a proposal 
on the subject.} 


An application, once submitted, shall remain valid for 15 years and 
for such longer time as Congress deems necessary if two-thirds of the 
States have submitted applications on the same subject (sec. 5 (a)). 


{In line with court decisions that proposals should not remain everlastingly 
alive, but must be “contemporaneous,” a 15-year cutoff date was inserted. The 
same time limitation has been adopted in recent House resolutions and in some 
State petitions calling for the revision of article V itself.] 


States may rescind their applications at any time except when two- 


thirds of the States have valid applications pending on the same sub- 
ject (sec. 5 (b)). ; 

[While Congress has never allowed a State, once having ratified, to withdraw 
its ratification of an amendment, it is believed that because of the present-day 
means of speedy communications (as noted in chapter 14 and p. 49), and the dis- 
tinguishing features between applications for conventions and ratifications of 
amendments, withdrawals should be permitted.] 
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Congress, when the requisite number of applications have been re- 
ceived, shall call a constitutional convention (sec. 6 (a)), and the 
Chief Justice of the United States shall preside until the convention 
is organized (sec. 8). 

[The first part of this provision repeats the mandate of article V of the Consti- 
tution. Further, a high Government official would seem to be the most appro- 
priate person to initiate the tremendously important task of actually calling a 
convention to order, and it is believed that the office of Chief Justice of the United 
States, who is to act as a temporary chairman only, is sufficiently removed from 
active politics to avoid criticism.] 

Delegates are to be elected in accordance with State law (sec. 
7 (a)), and each State shall have as many delegates as it has Repre- 
sentatives in Congress (sec. 7 (a)). 

[This provision places election procedures in the States, in line with the practice 
approved by Congress when it proposed the 20th amendment to the Constitu- 
tion. In providing that delegates should be chosen on the same geographical 


basis as Congressmen, it is felt that this method, on a national basis, is the most 
representative and best proportioned.] 


Each State is to have one vote to be cast as the majority of its 
delegates decide (sec. 9 (a)). 

{Section 7 provides for representation on a proportional basis; this section 
gives each State equal suffrage. This procedure is in line with the 12th amend- 
ment and article 2, section 1, clause 3, of the United States Constitution which 
directs the House of Representatives in cases of tie in the electoral votes for 
President to vote by States, each having one vote.] 

The convention will be limited to the consideration of those sub- 
jects set out in the congressional resolution calling the convention 
into being (sec. 8). 

[The purpose of this provision, as discussed in chapters 6, 7, 9, and 10, is to 
give Congress and the States control over the scope and work of constitutional 


conventions, and to prevent so-called runaway, extra-legal, or revolutionary 
conventions. ] 


The convention will be in session not more than 1 year (sec. 9 (c)), 
and its proposals will be transmitted through Congress to the States 
for ratification (sec. 11). 

{To limit the time of the convention and also to provide for congressional 


control and approval of the convention’s work. This procedure was used by 
the Constitutional Convention of 1787.] 


The presiding officers in Congress must transmit a convention’s 
proposals to the States within 3 months of their receipt but only if 
Congress does not by affirmative action disapprove the proposals 
(sec. 12 (a)). 

[This procedural provision follows the method adopted by Congress in considering 
reorganization acts. The burden is placed on the Congress to take action. If 
it does not the measure is automatically processed by the presiding officers.] 

Amendments proposed by the convention must be ratified by the 
States within the time set by Congress for ratification (sec. 13 a). 

{Under the provision Congress may set up a reasonable time limitation. It 


has limited the time for ratifying in the adoption of the 18th, 20th, 21st, and 
22d amendments to the Constitution. (See chapters 11 and 13.)] 


Congress may not recall a proposed amendment (sec. 12 (b)). 


[Jameson states that the power to submit proposals to the States does not in- 
clude the power to recall them; otherwise, in recalling proposals, Congress would 
also have the power to definitively reject such proposals. ] 


| 
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Gubernatorial action is removed from the ratification process 
(sec. 14 (b)), and States may rescind :their action at any time prior 
to the ratification by three-fourths of the States (sec. 16 (a)). A 


State may also ratify an amendment it has previously rejected 
(sec. 16 (b)). 


{As previously noted, and in line with court decisions and the practice adopted 
with other amendments, executive action is not requisite in the amending process. 
Since the exact status of proposed amendments may now be easily and quickly 
ascertained, it is no longer necessary to hold States bound to their ratifications 
unless three-fourths of the States have also ratified the same proposal. Rejection 
of an amendment presents no real problem since Congress, in the past, has per- 
mitted States who have rejected an amendment to later ratify the same.] 

Congress will determine all questions relating to ratification. (sec. 
16 (c)), and the Administrator of General Services, when the requisite 
ais of States have ratified, will officially proclaim the new amend- 
ment to be part of the Constitution (sec. 17). 

[This provision concerns a “‘political question” and it is generally recognized 
that Congress has the power to decide all questions relating to ratification. Offi- 
cial proclamation by the Administrator of General Services is a procedural pro- 
vision and follows the present law relating to amendments.] 

Analysis of draft resolution amending rules of the House of Representa- 


lives for processing of State applications seeking Constitutional 
Conventions 


The Speaker is to refer all State applications for a constitutional 
convention to the House Judiciary Committee (sec. 1(a)). 

[This provision follows the present practice for referral of State applications 
to a congressional committee.] 

Within 60 days after the beginning of each session of Congress, the 
Judiciary Committee must report to the House the number of peti- 
tions, according to subject matter, which have been received during 
the preceeding 15 years (sec. 1 (b)), together with the number of 
States which have rescinded their applications (sec. 1(b)). 

[The 60-day provision is to prevent delay or deferring of action by a committee 
of Congress. The remainder of the section carries out the provisions of sections 
4 and 5 of the draft bill.] 

If, during a 15-year pe riod, two-thirds of the States have submitted 
applications on a particular subject, a resolution must be introduced 
in . tke House calling for a convention within 2 years for the purpose 

t forth in the State applications (sec. 2). 

[An enabling provision to initiate action by a House of Congress once the formal 
requirements outlined in the draft bill have been met.] 

The resolution is to be referred to the Judiciary Committee which 
must report back to the House within 30 days or be automatically 
discharged (sec. 3 (a)). 

[To give preference to this legislation over other matters pending in com- 
mittee and to provide for not only immediate consideration of the measure by 
the committee, but also to require the committee to take final action without 
delay. Consideration was given to setting up a joint committee of the House and 
Senate; also to a separate commission. However, since applications only trickle 
in over the years there would be very little work to justify the existence of a joint 
committee or a commission. The judiciary committees of the Congress are ideally 
set up to handle the work involved in State applications.] 
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The resolution is to be considered immediately by the House (sec. 
3 (b)), and may be passed by a simple majority vote (sec. 4). 

[To give measure highest priority on floor of the House, and at the same time 
require only a simple majority vote of the members present at time measure is 
considered.] 

If, prior to taking action on a House resolution, the Senate passes 
a similar resolution, the House will nevertheless consider the House 
resolution, and, if acted upon favorably, shall then constitute the 
House resolution for the Senate resolution and adopt the same (sec. 5). 

[This provision is similar to the present Rules of the House of Representatives 


with regard to separate but similar measures which are considered on the floors 
of both Houses of Congress at the same time or approximately the same time.] 


In the absence of a House resolution, a Senate resolution shall be 
Soon in the same manner as though it had been introduced as a 
ouse resolution (sec. 6). 


{Follows present House rules with regard to a measure which has passed the 
Senate and on which there is similar measure pending in the House.] 


A Congressman may, at any time, inquire whether a sufficient 
number of applications have been submitted requiring the calling of 
a convention (sec. 7). 


[To authorize Members of Congress to require an accounting by the Judiciary 
Committee if there is doubt concerning the present status of applications.] 











LEGISLATIVE PROPOSAL 
A BILL 


To provide procedures for calling constitutional conventions for proposing amendments to the Constitu- 


tion of the United States, on application of the legislatures of two-thirds of the States, pursuant to article 
V of the Constitution. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, ‘That this Act may be cited as the ‘Federal 
Constitutional Convention Act.” 


AcTION oF Strate LEGISLATURES 


Sec. 2. The legislature of a State, in making application for a constitutional 
convention under article V of the Constitution of the United States, shall, after 
adopting a resolution pursuant to this Act, petition the Congress stating, in 
substance, that the legislature favors the calling of a constitutional convention 
for the purpose of— 

(a) proposing a general revision of the Constitution of the United States; or 

(b) proposing one or more amendments of a particular nature to the 
Constitution of the United States stating the specific nature of the 
amendments to be proposed. 

Sec. 3. (a) For the purpose of adopting a resolution pursuant to section 2, the 
State legislature shall adopt its own rules of procedure. 

(b) Questions concerning the State legislative procedure and the validity 
of the adoption of a State resolution cognizable under this Act are determinable 
by the State legislature and its decisions thereon are binding on all others, 
including State and Federal courts, and the Congress of the United States. 

(c) A State resolution adopted pursuant to this Act is effective without regard 
to whether it is approved or disapproved by the Governor of the State. 

Sec. 4. (a) Within 60 days after a resolution is adopted by the legislature of the 
State, the secretary of state of the State, or if there be no such officer, the person 
who is charged by the State law with such function, shall transmit to the Con- 
gress of the United States two copies of the application, one addressed to the 
President of the Senate, and one to the Speaker of the House. 

(b) Each copy of the application shall contain- 

(1) the title of the resolution, 
(2) the exact text of the resolution, signed by the presiding officer of each 
House of the legislature, and 
(3) the date on which the legislature adopted the resolution, 
and shall be accompanied by a certificate of the secretary of state of the State, or 
such other person as is charged by the State law with such function, certifying 
that the application accurately sets forth the text of the resolution. 

Sec. 5. (a) An application submitted to the Congress pursuant to this Act, 
unless sooner rescinded by the State legislature, shall remain effective for 15 
calendar years after the date it is received by the Congress, unless two-thirds or 
more of the several States have each submitted an application calling for a con- 
stitutional convention on the same subject, in which event the application shall 
remain in effect until the Congress has taken action on a concurrent resolution, 
pursuant to section 8, calling for a constitutional convention. 

(b) A State, upon notification to the Congress in accordance with section 4, 
may rescind its application calling for a Constitutional Convention except that no 
State may rescind when two-thirds or more of the State legislatures have applica- 
tions pending before the Congress seeking amendments on the same subject. 

(c) The Congress of the United States has the sole power of determining whether 
a State’s action to rescind its application has been timely made. 


COMPOSITION AND PROCEEDINGS OF THE CONVENTION 


Sec. 6. (a) Congress, under such rules as it may deem necessary, shall adopt 
concurrent resolutions calling for the convening of a Federal Constitutional Con- 
vention. It may, in such resolution designate the place and time of meeting and 
it shall set forth therein the particular subjects which the convention is to consider. 
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(b) When no place or time is specified in the concurrent resolution calling the 
convention, the convention shall be held in the District of Columbia not later 
than two years after the adoption of the resolution. 

Src. 7. (a) A convention called under this Act shall be composed of as many 
delegates from each State as it is entitled to Representatives in Congress. Each 
delegate is to be elected or appointed in the manner provided by State law. 
Alternate delegates, in the number established by State law, shall be elected 
or appointed at the same time and in the same manner. Any vacancy occurring 
in the State delegation shall be filled by appointment of one of the alternate 
delegates in the manner provided at the time of his election or appointment as an 
alternate delegate. No alternate delegate shall take part in the proceedings of 
the convention unless he is appointed a delegate. 

(b) The Secretary of State of each State, or, if there be no such officer, the 
person charged by State law to perform such function, shall certify to the Chief 
Justice of the United States the name of each delegate and alternate delegate 
appointed or elected pursuant to this section. 

(c) Delegates shall in all cases, except treason, felony, and breach of the peace, 
be privileged from arrest during their attendance at a session of the convention, 
and in going to and returning from the same; and for any speech or debate in 
the convention they shall not be questioned in any other place. 

(d) Wach delegate shall receive compensation at the rate of $50 per day for each 
day of service and shall be compensated for traveling and related expenses in 
accordance with the Travel Expense Act of 1949, as amended. The convention 
shall decide the compensation of alternate delegates and employees of the 
convention. 

(e) The Congress shall appropriate moneys for the payment of all expenses of 
the convention. 

Sec. 8. (a) The Chief Justice of the United States shall convene the constitu- 
tional convention. He shall administer the oath of office to the delegates to the 
convention and shall preside until the delegates elect a presiding officer who shall 
preside thereafter. Before taking his seat each delegate shall subscribe an oath 
not to attempt to change or alter any section, clause or article of the Constitution 
or propose additions thereto which have not been proposed or fixed by the resolu- 
tion calling the convention. Further proceedings of the convention shall be 


th 


conducted in accordance with such rules, noi inconsistent with this Act, as it 
may adopt. 

(b) The performance of the duties required of the Chief Justice of the United 
States under this Act, shall not be deemed to disqualify him from participating 
in any case or controversy before the United States Supreme Court. 


Sec. 9. (a) Each State shall have one vote. The vote of each State shall be 
cast on any question before the convention as the majority of the delegates from 
that State, present at the time, shall agree. If the delegates from any State pres- 


ent are evenly divided on any question before the convention, the vote of that 
State shall not be cast on the question. 

(b) The convention shall keep a daily record of its proceedings and publish the 
same. The votes of the States on any question shall be entered on the record. 

(ec) The convention shall terminate its proceedings within one year after the 
date of its first meeting unless the period is extended by the Congress by con- 
current resolution. 

Sec. 10. (a) Except as provided in subsection (b) of this section, a convention 
called under this Act may propose amendments to the Constitution by a majority 
of the total vote cast on the question. 

(b) No convention called under this Act to propose an amendment of a limited 
nature may propose any amendment or amendments, the general nature of which 
differs from that stated in the concurrent resolution calling the convention. All 
controversies arising under this subsection shall not be justiciable but shall be 
determined by the Congress of the United States. 

Sec. 11. The presiding officer of the convention, within 1 month after the 
termination of its proceedings, shall submit the exact text of the amendments 
agreed upon at the convention to the Congress for approval and transmission to 
the several States for their ratification. 


TRANSMITTAL OF PRoposep AMENDMENTS 


Sec. 12. (a) The President of the Senate and the Speaker of the House of 
Representatives, acting jointly, shall transmit the proposed amendments to the 
Constitution to the Administrator of General Services for submission to the 
States upon the expiration of the first period of 3 months of continuous session 
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of the Congress following the date on which such proposals are received, but only 
if prior to the expiration of such period Congress has not adopted a resolution 
disapproving the submission of the proposed amendments to the States. 

(b) Whenever the President of the Senate and the Speaker of the House of 
Representatives have jointly transmitted proposed amendments to the Admin- 
istrator of General Services, the Administrator shall forthwith transmit, with his 
certification thereof, exact copies of the proposed amendments to the legislatures 
of the several States. 


RATIFICATION OF PROPOSED AMENDMENTS 


Sec. 13. (a) Amendments proposed by the convention pursuant to and in 
accordance with the provisions of this Act shall be valid for all intents and pur- 
poses as part of the Constitution of the United States when ratified by the legis- 
latures of three-fourths of the States. Congress, in the resolution adopting the 
proposal, may set the time within which the proposal shall be inoperative unless 
ratified by the legislatures of three-fourths of the States. 

b) Congress may not recall a proposed amendment after it has been sub- 
mitted to the States by the Administrator of the General Services Administration. 

Sec. 14. (a) For the purpose of ratifying proposed amendments pursuant to this 
Act the State legislatures shall adopt their own rules of procedure except that the 
acts of ratification shall be by convention or by State legislative action as the 


Congress may direct. All questions concerning the validity of State legislative 
procedure shall be determined by the legislatures and their decisions shall be 
binding on all others. 

b) Any State resolution ratifying a proposed amendment to the Constitution 


shall be valid without regard to whether it has been assented to by the Governor 
of the State 

sec. 15. The secretary o ite of the State, or if there be no such officer, the 
person who is charged by State law with such function, shall transmit a certified 
copy of the State resolution ratifying the proposed amendment or amendments 
to the Administrator of General Services. 

Sec. 16. (a) Any state may rescind its ratification of a propesed amendment 
except that no state may rescind when there are existing valid ratifications by 
the legislatures of three-fourths of the States. 

(b) Any State may ratify a proposed amendment even though it had previously 
rejected the same proposal. 

c) The Congress of the United States shall have the sole power of determining 
all questions relating to the ratification, rescission, or rejection of amendments 
proposed to the Constitution of the United States. 

Sec. 17. The Administrator of General Services when three-fourths of the 
legislatures of the several States have adopted a proposed amendment to the 
Constitution of the United States, shall issue a proclamation proclaiming the 
amendment to be a part of the Constitution of the United States. 

Sec. 18. An amendment proposed to the Constitution of the United States 
shall be effective from the date on which the legislature of the last State necessary 
to constitute three-fourths of the legislatures of the United States, as provided 
for in article V, has ratified the same. 








LEGISLATIVE PROPOSAL 
HOUSE RESOLUTION* 


To provide rules for the processing of State applications for a Federal Constitutional] Convention in the 
House of Representatives. 

Be it resolved in the House of Representatives of the United States of America, 

That 

(a) The Speaker of the House of Representatives shall refer each application 
submitted, pursuant to the Federal Constitutional Convention Act, to the House 
Committee on the Judiciary. 

(b) Within sixty days after the commencement of each regular session of the 
Congress of the United States, the House Committee on the Judiciary shall report 
to the House concerning the applications received pursuant to the Federal Con- 
stitutional Convention Act during the preceding fifteen calendar years. The 
reports shall be printed in the Congressional Record and shall state 

(1) the total number of applications calling for a convention to propose a 
general revision of the Constitution, 

(2) the total number of applications calling for conventions to propose 
specific amendments of a limited nature to the Constitution, together with 
the total number received with respect to each such amendment, 

(3) the date of receipt of each application, 

(4) the particular State applications, if any, on which states have taken 
rescinding action, and 

(5) such other information as the committee considers appropriate. 

Sec. 2. if, during a fifteen year period, applications are received from the 
legislatures of two-thirds of the several States and 

(a) each application seeks the calling of a convention to propose an 
amendment generally revising the Constitution of the United States, or 

(b) each application seeks the calling of a convention to propose an 
amendment of the same general nature as each other application, 

the chairman of the Committee on the Judiciary of the House of Representa- 
tives shall, and any other Member may, introduce a concurrent resolution calling 
for a Constitutional Convention within two years for the purpose sought in the 
applications 

Sec. 3. (a) Concurrent resolutions calling a convention shall be referred to 
the Committee on the Judiciary. The committee shall report on the resolution 
within thirty calendar days after its introduction. If it does not report the res- 
olution before the expiration of thirty calendar days after its introduction, the 
committee shall be automatically discharged from all further consideration of 
the measure. 

(b) When the committee has reported or has been discharged from further 
consideration of such a concurrent resolution, it shall, at any time thereafter, be 
in order for a Member to move to proceed for the immediate consideration of 
such resolution. 

Sec. 4. (a) A concurrent resolution calling for a Constitutional Convention may 
be adopted by the affirmative vote of a majority of those present and voting. 

(b) Exeept as otherwise provided in this resolution, the rules of the House of 
Representatives shall govern the conduct of the proceedings hereunder. 

Sec. 5. If, prior to the passage by it of a concurrent resolution, the House of 
Representatives receives from the Senate a resolution calling for a Constitutional 
Convention for proposing the same amendment, it shall proceed to consider its 
own resolution and, if favorably acted upon, shall substitute and adopt the 
resolution of the Senate therefor with such amendment as it deems necessary to 
reflect its own action. 

Sec. 6. Where no similar resolution with respect to such amendment as shall 
be received from the Senate has been introduced or referred to the Committee 
on the Judiciary, the resolution from the Senate shall be treated in the same 
manner as concurrent resolutions under section 3. 





*This draft is drawn to reflect changes in the Rules of the House of Representatives. A similar resolution 
would be needed to provide for Senate procedure. 
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Sec. 7. Any Member may introduce a resolution to determine 
(a) whether the rescinding action of a State legislature has been timely 
made or is otherwise entitled to recognition under the provisions of the 
Federal Constitutional Convention Act, and 
(b) whether a sufficient number of applications have been submitted as 
to require the introduction of a resolution calling for a constitutional con- 
vention. 
CITATIONS 
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TaBLE 2.—<State applications to Congress for constitutional conventions, listed by 
subject matter 


1. Direct election of Senators 1. Direct election of Senators 
(73 petitions submitted by (73 petitions submitted by 
31 states): 31 states)—Continued 
Arkansas___._- Je L901 Oregon SL -. 1907 
gt , 1903 De... 3 ti 1909 
Do St . 19h Pennsylvania 1901 
California_ 1903 South Dakota_______- 1901 
i oS 1911 Do ‘ 1907 
Colorado ! . J 1901 Do i 1909 
Idaho 1901 Tennessee ‘ SO L901 
Do i 1903 Do ivi 1901 
Illinois ! 1903 Do , 1903 
Do , 1907 Do : 1905 
Do 4 L909 Texas i os 
Indiana —_ 1907 Do 1911 
lowa ' 1904 Utah 1903 
Do.!_ E : 1907 Washington ! 1903 
Dod. _titaits 1909 Wisconsin aL. 1903 
Kansas ! 1901 Do ¥Z _ 1907 
Do. u 1905 Do : : 1908 
Do.! 1907 Wyoming .. 1895 
Do. 1909 2. Limitation of Federal taxing 
Kentucky_-- 1902 power (32 petitions sub- 
Louisiana !_ 1907 mitted by 27 States; see 
Maine : 1911 also tables 3, 4, and 5, this 
Michigan 1901 appendix) : 
Minnesota f 1901 Alabama e5UI 1943 
) — 1911 Arkansas = 1943 
Missouri 1901 Delaware _. 1943 
Do ; 1903 Florida_ : _ 195] 
Do_. Oi . 1905 Georgia_- 1952 
Montana_______ eas) ROG Lllinois : _. 1943 
SPOR asa cid . 1903 Indiana__ _ 1943 
Do : oul 1905 Do : 1957 
Do ; is 1907 lowa 1941 
Do L908 Do Pio SSL 106) 
Do.! ‘ 1911 Kansas yo:L.. 196) 
Nebraska 1893 Kentucky Js 1944 
Do 1901 Louisiana SS20U 1950 
BPs coe _ 1903 Maine- eee 
Do.!.. ies . Looe i a 38 1951 
Nevada : : 1901 Maryland wttiin aa : 1939 
Do S 1901 Massachusetts __ 1941 
Do ; 1903 Michigan Pouce 1941 
Do 2 _ 1905 Do ; _. 1949 
Ho)! ¥ 1907 Mississippi-_ ; 1940 
De 21. = aa 1907 Nebraska_ It _. 1949 
New Jersey 1907 New Hampshire ini... 1943 
North Carolina 1901 Do pULe LA 1951 
Do.! 1907 New Jersey_......_..... 1944 
North Dakota___ _ 1903 New Mexico piue’v... 166] 
Ohio 1908 Oklahoma.....u2é222... 1955 
Do vie i911 Pennsylvania___........ 1943 
Oklahoma ! 1908 Rhode Island___-_-. tame hae 
Oregon ! 1901 Utah ~ RENE | 
Do , 1901 Virginia_- a wisn teaven aes a 
Do 1903 ee ne Pe 1943 
Ps ain 1903 WYOMMME. coe ce  acneusse 1939 


See footnote at end of table, p. 91 
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TABLE 2. 


FEDERAL CONSTITUTIONAL CONVENTION 


subject matter—Continued 


3. Prohibition of polygamy (30 











petitions submitted by 27 
States): 
California. ve . 1909 
Connecticut 1915 
Delaware _-_- 1907 
Illinois _ _ __ i. 1913 
lowa___- : 1906 
Louisiana Ei _ 1916 
Maine- 1907 
Maryland- 1908 
Do__- 1914 
Michigan - 1913 
Minnesota _ 1909 
Montana_ -_- 1911 
Nebraska__-_-_-_- - 1911 
New Hampshire- 1911 | 
New York-_-_-_-_- . 1906 
North Dakota 1907 | 
CG ss. 1911 | 
Oklahoma 1911 | 
Oregon _ - : 1913 
Pennsylvania 1907 | 
Ree. siuor PS 
South Carolina _ _- 1915 
South Dakota_.- 1909 
Tennessee__ 1911 
Texas 1911 
Vermont.__ 1912 
Washington__ 1909 
Do._- 1910 
West Virginia 1907 
Wisconsin__ 1913 
4. General revision of Constitu- 
tion (29 petitions submitted 
by 22 States): 
Colorado 2. 2 1901 
Georgia. - 1832 
Illinois 1861 
Do? 1903 
Indiana._ 1861 
Iowa 2___ 1907 
Do 2__ 1909 
Kansas 2__ _ __ 1901 
Do 2__ 1905 
Do 2__ 1907 
Kentucky._ - 1861 
Louisiana 2__ _ _ 1907 
Missouri_-_ _ _ 1907 
Montana 2 1911 
Nebraska 2__ _ __ 1907 
Nevada 2 1907 
New York 1789 


See footnote at end of table, p. 90 


4. 


. Against 


General revision of Constitu- 
tion (29 petitions submitted 
by 22 States)—Continued 

North Carolina ?____ 
Ohio he 
Oklahoma ? 
Creeon.*.... .si28i 
ii. ae 
Virginia___ 

Do_- 
Washington 

Do.? 
Wisconsin 

Do__- ie 

World federal government (8 

petitions from 6 States): 

California 
Connecticut 
Florida 

Do 

Do. 
Maine 
New Jersey _ ___ 
North Carolina (oo 

Repeal of 18th amendment (5 

petitions from 5 States): 
Massachusetts 
Nevada_. 
New Jersey _ _- 
New York_. 
Wisconsin L 

Limitation of Presidential ten- 
ure (5 petitions from 5 
States): 

Illinois 
lowa 
Michigan 
Montana 
Wisconsin 

Treaty making 

from 3 States): 
Florida_. 
Georgia__ 
Indiana 


(3 petitions 


Taxation of Federal and State 


securities (2 petitions from 

2 States): 
California__- 
Idaho 

protective tariff 

petition from 1 State): 
Alabama 


(1 


-Stale applications to Congress for constitutional conventions, listed by 


1907 
1861 
1908 
1901 
1899 
1788 
1861 
1901 
1903 
1911 
1929 


1949 
1949 
1943 
1945 
1949 
1949 
1949 
1949 


1931 
1925 
1932 
1931 
1931 


1943 
1943 
1945 
1947 
1943 


1945 
1952 
1957 


1935 
1927 
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TABLE 2,—Siate applications to Congress for constitutional conventions, listed by 
subject matter—Continued 


11. Federal regulation of wages | 18. Townsend plan (1 petition 
and hours of labor (1 peti- | from 1 State): 
tion from 1 State): Oregon _. eS 
California _- wd ... 1935} 19. Revision of art. V (7 petitions 
12. Federal tax on gasoline (1 pe- from 6 States) : 
tition from 1 State): Idaho _ ine ihe an ek ae 
California 1952 Illinois - a 1953 
13. Tidelands problem (1 petition Indiana___- 1957 
from 1 State): Michigan - ap tats 1956 
TeRGRinioec: . 1949 South Dakota_- .. 1953 
14, Control of trusts (1 petition Do-__.- = -- 1955 
from 1 State): Texas _ - ----- 1955 
Illinois _ . : 1911] | 20. Reapportionment (1 petition 
15. Prohibitions on grants-in-aid — State): 1957 
(1 petition from 1 State): ee ae TF 


1943 | 21. Balancing the budget a peti- 


Pennsylvania __- : oy 
: tion from 1 State): 


16. Popular ratification of amend- Indiana. Lopate 
ments (1 petition from 1 | 22. Distribution of proceeds of 
State): Federal taxes on gasoline 

Louisiana 1920 | 


(1 petition from 1 State): 
California __- — .. 1952 
23. State control of schools (1 peti- 
tion from 1 State): 
Georgia___- ahalaseie = aeest ee 


17. Constitutionality of State 
enactments (1 petition from 
1 State): 
Missouri t 1913 


! Petition also called for general revision of Constitution. 
3 Petition also called for direct election of Senators. 
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State 


Alabama 


Arkansas 5S. Con. Res 
10 
Delaware 8S. Con, Res. 6 
Florida S. Con. Re 
206 
Georgia H. Res. 218 
Dlinois H. J. Res. 32 
Indian H. Ce Res 
10). 
H. Con. Res. 
3. 
Iowa- H. Co Res 
15 
S Co 
1} 
Kansas S. Con. Res. 4 


Kentuec 


Louisiar 


Maine J. Res 


Maryla 
Massachiisett S. 658 
Michigar S. Con. Res 
20 
H. ¢ I 
Mississipp 3. Con. R 
14, 


Nebrask I 


New Har ir H. Con. R 
i. Con. Res 
New Jersey Tl. Res. 5 


New Mexico 


Oklahoma 1 S.J. Res. 


See footnotes at end of table, p 


Resolution No. | 
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TABLE 3.—State’ applications to Congress seeking 


Year 


1943 


1943 
1943 


i951 


1952 


1943 


44 


44] 


1940 


1945 


Passed 


Upper 
chamber 


July 


Mar. 


Mar. 


Ap 10 
Kot 15 
M 14 
Tur 19 
Apr 
May 15 
Ay 24 

wr. 29 
Apr. 11 
AY 29 
| 

1eral 
Aj 21 
Aug. 21 
Feb. 25 
Mar. 10 | 


1 


9 


25 


Petitions 


Lower 


June 


Mar 
Apr. 


Apr 


Jan. 


May 


chamber 


24 


Mar 2 
t 17 
Mar. 28 
Mar. 21 
Mar 8 
June 12 
Apr. 17 
May 1! 
Apr. 29 
May 16 
AD 7 
Apr. 29 
May 25 
Apr. 13 
Aug. 21 
Mar. 27 
Feb. 28 
May 23 


| 8. Judiciary 





| 
Congressional | 
Record citation |Naturet 
| 


/ 
} 
| | 
} 


Committee 
referred to { 


&9 Congressional A 
Record, pp. | | | 
7523-7524. 
98 Congressional C i 
Record, p. 742. i 
89 Congressional C 
Record, p. 4017. 
ssional 
Record, pp. 
5155-5156. | 
98 Congressional 
Reeord, p. 1057 
98 Congressional | 4 
Record, p. 742. 


H. Judiciary | 
S. Judiciary 


S. Judiciary 
H. Judictary 
S. Judiciary 
H. Judiciary 
S. Judiciary | 97 
H. Judiciary 


A* 


Conert 


8. Judiciary 
H. Judiciary 


Hi, Judiciary | 


98 Congressional | C 
Record, pp. 
1056-1067. 

Daily, May 8. 1957. 

5763, 5764. 


> Judiciary 
H. Judiciary 


8S. Judiciary 





S. Judiciary ngressional Cc 
H. Judiciary ord, p. 3172; 
232-3233. 
97 Congressional | D 
Record, pp. } 
s439-3940 
H. Way | 97 Congressional | A 
and Record, p. 2936, 
Means ’ 
5. Judiciary 
S. Judiciary | 90 Congressional \ 


Record, pp 


| 4040-4041 


8 1diciary 99 Congressional A 
H. Judiciary} Record, pp. 

| 820-321 
8S. Judiciary | 87 Congressional A 


H. Judiciary} Record, pp, 

3370-3371 
S. Judiciary | 97 Congressional] D 
H. Judiciary Record, pp. 

| 6033-6034 
j 

S. Judiciary | 87 Congressional A 
H. Judiciary Record, pp. | 

3812-3813 
S. Finance 87 Congressional | A 
H. Judiciary Record, p. 8904. 
8. Judiciary | 95 Congressional D 


H. Judiciary Record, pp. 


5628-5629. 








8. Judiciary | 86 Congressional c* 
H. Judiciary Record, p. 6025. 
8. Judiciary | 95 Congressional D 
Record, pp. 
7893-7894 
8. Finance 89 Congressional C 
Record, pp. 
3761-37642. 
8S. Judiciary | 97 Congressional D 


Record, pp. 
10716-10717. 

9) Congressional B 
Record, p. 6141. | 


AH. Judiciary 


5. Judiciary 
H. Judiciary 
98 Congressional D 
Record, pp. 
947-948. 
101 Congressional 4 
Record p. 8397 } | 
8398, 8776, 9941. | 


8. Judiciary 
H. Judiciai y 


H. Ways 
and 
Means, 





« 


Resolution No. 


convention to limit federal income taxing powers 


H. J. Res. 10_. 

H. Con. Res 

H. Con. Res. 
596 

H. J. Res. 7 

H. Con. Re 
9. 

S. Res. 43 

S. Con. Re 
15 

J. Re 

Res 

Le Re 7 

8S. J. Res. 4 
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Passed 
rua Cana | ‘ied 
chamber | chamber 
1945 | June ‘. aa * 
1945 | Feb. 9 | Jan. 16 
1953 | May 4)| May 4 


1945 | Mar. 28 | Mar. 13 
1945 | Mar. 14 | Feb, 14 
1946 Mar. 13 Mar. 21 
1954 | June 23 | June 24 
1953 | Apr. 22 Apr. 21 
1952 Apr. 22 Apr 3 
953 Uni Jur 2 
smeral 
{ May 3 June 28 


C 


Rescissions 


ommittee 


referred to 


H. Judiciary | 


S 


8. 


. Finance 


Judiciary 


H. Judiciary | 


nr 


. Judiciary 


Judiciary 
Judiciary 


S. Judiciary 


. Judiciary 


Judiciary 
. Judiciary 


Judiciary 
Judiciary 


Judiciary 
Judiciary 


Congressional 
Record citation 


91 Congressional 

Record, pp. 
6631-6632. 

91 Congressional 
tecord, p. 1209 


98 Congressional 
Record, p. 742. 


91 Congressional 
Record, pp. 
2383-2384 


97 Congressional 
Record, p. 
10973. 

100 Congres- 
sional Record, 
p. 9420. 

99 Congres- 
sional Record, 
pp. 4311, 4435 


98 Congres- 
sional Record, 
p. 4641. 


99 Congres- 
sional Record, 
pp. 6163, 6283 


100 Congres 
sional Record, 
p. 11943. 


Nature 


Rescinds prior action of 
legislature. 


Res. 3 rescinds prior resolu- 
tion. 


H. Con. Res. 596—never 
transmitted to Congress.? 


Expresses opposition to ap- 
plication and intent of 
prior resolution. 


Rescinds H. Con. Res. 15 
(1941), and opposes 
amending Constitution 
re income taxes. 


H. Res. 79 is repudiated, 
retracted, and _ with- 
drawn. 

Rescinds H. Con. Res. 24. 


Rescinds J. Res. of 1941. 


Rescinds S. 658 (1941). 


Rescinds Leg. Res, 32 


Rescinds J. Res. 5. 


| 
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TABLE 3.—State applications to Congress seeking 


Petitions 
State Passed | 
P ; | Committee | Congressional 
tesolution No | referred to Record citation | Naturet 
Year| Upper Lower | 
| 


| chamber | chamber | 
| | 


| 
Pennsylvania_...; Con. Res. 7 1943 | May 8 May 5| 8S. Judiciary | 89 Congressional Cc 
H. Judiciary Record p. 8220. (Ve- 
| | | | toed 
| 6§-7-43) 
Rhode Island_...} 8. 80 ... 1940 | Feb. 16 | Mar. 15 | 8. Judiciary | 86 Congressional A 
| H. Judiciary; Record p. 3407. 
Uteh...... H.J. Res. 3 1951 | June 15 | June 15 | S. Judiciary | 98 Congressional | A 
H. Judiciary! Record p. 947. 
Virginia ..| H. J. Res. 32 1952 Feb. 21, Feb. 5 8. Judiciary | 98 Congressional A* 
H.Judiciary| Record p. 1496. | 
Wisconsin J. Res. 55, A_..| 1943 | Jume 14 | May 7 | S. Judiciary | 89 Congressional | A 
H. Judiciary Record p. 7524. | | 
| 
Wyoming | H. J. Mem. 4 1939 | Feb. 16 | Feb. 10 | 8S. Judiciary | 84 Congressional ce | 
| H. Judiciary Record pp. 1973; 
| 
| 


} 2509-2510. 





! The House of Delegates of the General Assembly of the State of Maryland adopted a resolution request 
ing that Congress call a constitutional convention to limit the maximum rate of taxation to 25 percent on 
March 15, 1939. Despite the fact that only one chamber of the legislature had adopted the proposal, the 


t EXPLANAT 


A—Petitions make application for a constitutional convention to propose an amendment which would 
repeal the sixteenth amendment and place a maximum limitation on the rate of Federal taxation of incomes, 
inheritances, and gifts of 25 percent; provided, however, that in case of war the limitation may be lifted for 
yearly periods by a three-fourths vote of each House of Congress. 

A*—Petitions are identical with A petitions save only that the limitation on rates of taxation in the pro- 
posed amendment is automatically suspended during a state of war declared by Congress and may be 
increased for yearly periods in time of grave national emergency by a three-fourths vote of each House of 
Congress. 

B— Petitions make application for a constitutional convention to propose an amendment which would 
repeal the sixteenth amendment and place a maximum limitation on the rate of Federal taxation on incomes, 
gifts, and inheritances of 25 percent, except that in time of war the limitation on the taxation of incomes 
may be suspended for yearly periods by a vote of three-fourths of each House of Congress. 

C—Petitions make application for a constitutional convention to propose an amendment which would 
repeal the sixteenth amendment and place a maximum limitation of 25 percent on the rate of taxation of 
incomes, gifts, and inheritances. 

C*— Petitions identical with C petitions except for the omission of a single section relating to the effective 
date of a provision and the following clause in the proposed amendment: ‘“‘Nothing contained in this 
article shall affect the power of the United States to collect any tax on any devolution or transfer oc- 
curring prior to the taking effect of section 3, laid in accordance with the terms of any law then in effect.” 

D— Petitions make application for a constitutional convention to propose an amendment which would 
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convention to limit Federal income taxing powers—Continued 


Rescissions 
Passed 
Committee Congressicnal : 
Resolution No. referred to | Record citation Nature 
Year, Upper Lower 
chamber | chamber 
H. Res. 548 1949 | Apr. 27 Mar. 30 | 8. Judiciary | 95 Congres- Repeals prior resolution. 
sional Record 
p. 8286. 


J. Res. 11, A 1945 | Feb. 20 | Feb. 14 | S. Judiciary | 91 Congres- 
H. Judiciary | sional Rec- 
cord p. 3266. 


Rescinds prior resolution. 


petition was forwarded to Congress and referred to the Senate Finance Committee and the House Judiciary 
Committee (84 Congressional Record 3320 (1939)). 


Florida’s rescinding resolution has not been transmitted to Congress. 
ORY NOTES 


place limitations on the Federal power of taxation, except during a state of war and except when the legiss 


’ 


latures of three-fourths of the States otherwise provide, as follows: 
(1) 25 percent of all taxes collected by the United States and all moneys collected in taxes in excess 
of 50 percent of personal income and 38 percent of corporate income shall be placed respectively in two 
eparate funds after 20 percent of such sums shall have first been used to make payments on the prin- 
cipal of the national debt 
2) Moneys from the two separate funds shall be annually divided pro rata among the several States 
as specified 
3) A minimum deduction of $600 for each dependent and for each person reporting a separate in- 
come shall be allowed in levying income taxes. 
rhe proposed amendment contained in these petitions provides also: 
(1) That the number of new States which may be formed from the Territories and possessions of the 
nited States shall be limited to three except upon the express consent of the legislatures of three-fourths 
of the several States 
2) That the dollar shall be the unit of currency. 
(3) That the gold content of the dollar as of January 1, 1949, shall not be decreased. 
E—Petition seeks, in the alternative, a convention to shift some of the taxing power from the Federal 
Government to the States and their subdivisions so as to bring about less reliance upon Federal grants in 
aid for State and local functions. 








96 FEDERAL CONSTITUTIONAL CONVENTION 


TABLE 4.—Present status of State applications submitted requesting a constitutional 
convention to propose amendments limiting the Federal power of taxation * 











Applications for convention pending Applications rescinded A pplications otherwise ineffective 
Delaware. Alabama Indiana (>). 
Florida Arkansas Michigan (>). 
Georgia Ilinois. New Hampshir 
Indiana (' Iowa. Maryland (« | 
Iowa Kentucky | 
Kansas. Louisiana 
Maine. Maine. | 
Michigan (>). Massachusetts 
Mississipp Nebraska 
New Hampshirt New Jersey 
New Mexico Rhode Island | 
Oklahoma Wisconsin. 
Pennsylvania. } 
Ut i 
Virgini 
W yomil 
' 
vail i 
Submitted since 1939 
(b) State submitted 2 applications only, 1 of 1 should be considered as validly pendin 
(¢) Adopted by only 1 house of the State legi ure 
TABLE 5.—Chronological sequence of the actions of the State legislatures relating to 
limiting the taxing powers of the Federal Government 
Legislatures Legislatures Legislatures Legislatures 
Y ear passing rescinding Y ear passing rescinding 
resolutions resolutions resolutions resolutions 
1939 W yoming None 1946_- None Kentucky. 
1940 ; Mississippi None 1949 Michigan. Rhode Island 
Rhode Island Nebraska 
1941 lowa None 1950 Louisiana, None. 
Maine 1951 Florida None. 
Massachusetts lowa 
Michigan Kansas 
1943 .| Alabama None Maine. 
Arkansas New Hampshire 
Delaware New Mevxico. 
Illinois Utah. 
Indiana 1952__.. Georgia. Massachusetts 
New Hampshire Virginia. 
Pennsylvania 1953 ; None. Maine. 
Wisconsin Nebraska. 
1944 Kentucky None 1954 None Louisiana 
New Jersey New Jersey 
1945 None Alabama 1955 Oklahoma None 
Arkans: 1957 Indiana. None. 
Liine 
lowa 
W ‘ 
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TABLE 6f 


Types or AMENDMENTS CONTAINED IN APPLICATIONS SUBMITTED RY THE SEVERAL 
STaTes RELATING TO AMENDING THE CONSTITUTION SO AS To Limi? THE FED- 
ERAL POWER OF TAXATION 

TYPE A 


Section 1. The sixteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

Section 2. The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration: Provided, That in no ease shall 
the maximum rate of tax exceed 25 per centum. 

Section 3. The maximum rate of any tax, duty, or excise which Congress may 
lay and collect with respect to the devolution or transfer of property, or any 
interest therein, upon or in contemplation of or intended to take effect in pos- 
session or enjoyment at or after death, or by way of gift, shall in no case exceed 
25 per centum. 


1S 


-s 


Section 4. The limitations upon the rates of said taxes contained in sections 
2 and 3 shall, however, be subject to the qualification that in the event of a war 
in which the United States is engaged creating a grave national emergency re- 
quiring such action to avoid national disaster, the Congress by a vote of three- 
fourths of each House may for a period not exceeding 1 year increase beyond the 
limits above prescribed the maximum rate of any such tax upon income subse- 
quently accruing or received or with respect to subsequent devolutions or trans- 
fers of property, with like power, while the United States is actively engaged in 
such war, to repeat such action as often as such emergency may require. 

Section 5. Sections 1 and 2 shall take effect at midnight on the 3lst day of 
December following the ratification of this article. Nothing contained in this 
article shall affect the power of the United States after said date to collect any 
tax on incomes for any period ending on or prior to said 31st day of December laid 
in accordance with the terms of any law then in effect. 

Secrion 6. Section 3 shall take effect at midnight on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States to collect any tax on any devolution or 
transfer occurring prior to the taking effect of section 3, laid in accordance with 
the terms of any law then in effect. 

(Contained in resolutions of the States of Alabama, Illinois, Kansas, Ken- 
tucky, Louisiana, Maine, Massachusetts, Michigan, Rhode Island, Utah, 
Wisconsin.) 


TYPE A” 


Same as type A, differing only in that the limitation on taxation is automatically 
suspended during a war declared by Congress, and Congress, during a period of 
national emergency, May likewise suspend the limitation for yearly periods by a 
vote of three-fourths of each House. 


(Contained in resolutions of the States of Florida, Georgia, and Virginia.) 
rYPE B 


Section 1. The sixteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

Section 2. The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration. The maximum aggregate 
rate of all taxes, duties, and excises which the Congress may lay or collect on, 
with respect to, or measured by income, however, shall not exceed 25 per centum. 
In the event that the United States shall be engaged in a war which creates a 
national emergency so grave as to necessitate such action to avoid national 
disaster, the Congress by a vote of three-fourths of each House, may while th« 
United States is so engaged, suspend, for periods not exceeding 1 year each, such 
limitation with respect to income subsequently accruing or received. 

Section 3. The maximum aggregate rate of all taxes, duties, and excises which 
the Congress may lay or collect with respect to the devolution or transfer of 
property, or any interest therein, upon or in contemplation of or intended to take 
effect in possession or enjoyment at or after death, or by way of gift, shall not 
exceed 25 per centum. 

Table 4, as revised in this thesis, is from table set out on pp. 24-27 of House Judiciary Committee Staff 
Report: ‘Problems Relating to State Applications for a Convention To Propose Constitutional Limitations 
on Federal Tax Rates’’ (1952 


92454—57 —S 
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SectioN 4. Sections 1 and 2 shall take effect at midnight on the 31st day of 
December following the ratification of the article. Nothing contained in the 
article shall affect the power of the United States after said date to collect any 
tax on, with respect to, or measured by, income for any period ending on or 
prior to said 3lst day of December laid in accordance with the terms of any law 
then in effect. 

SEcTION 5. Section 3 shall take effect at midnight on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States after said date to collect any tax with 
respect to any devolution or transfer occurring prior to the taking effect of section 
3, laid in accordance with the terms of any law then in effect. 

Contained in resolution of the State of New Jersey.) 


TYPE C 


Section 1. The sixteenth amendment to the Constitution of the United States 
is hereby repealed. 

Section 2. The Congress shall have power to lay and collect taxes on income, 
from whatever source derived, without apportionment among the several States 
and without regard to any census or enumeration; Provided, That in no case shall 
the maximum rate of tax exceed 25 per centum. 

Section 3. The maximum rate of any tax, duty, or excise which Congress may 
lay and collect with respect to the devolution or transfer of property, or any 
interest therein, upon or in contemplation of death or intended to take effect in 
possession or enjoyment at or after death, or by way of gift, shall in no case exceed 
25 per centum. 

Section 4. Sections 1 and 2 shall take effect at midnight on the 3lst day of 
December, following the ratification of this article. Nothing contained in this 
article shall affect the power of the United States after said date to collect any 
tax on any devolution or transfer occurring prior to the taking effect of section 3, 
laid in accordance with the terms of any law then in effect. 

Section 5. Section 3 shall take effect at midnight on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States to collect any tax on any devolution 
or transfer occurring prior to the taking effect of section 3 laid in accordance with 
the terms of any law then in effect. 

Contained in resolutions of the States of Arkansas, Delaware, Indiana, 
Iowa, New Hampshire, and Pennsylvania.) 


TYPE c* 


Identical with type C, except that section 5 is omitted and section 4 does not 
contain the sentence: ‘‘Nothing contained in this article shall affect the power of 
the United States to collect any tax on any devolution or transfer occurring prior 
to the taking effect of section 3, laid in accordance with the terms of any law 
then in effect.’ 

(Contained in resolutions of the States of Mississippi and Wyoming.) 


TYPE D 


Section 1. The power to levy taxes and appropriate the revenues therefrom 
heretofore granted to the Congress by the States in the several articles of this 
constitution is hereby limited. 

Section 2. This article shall be in effect except during a state of war, hereafter 
declared, when it shall be suspended. The suspension thereof shall end upon the 
termination of the war but not later than 3 months after the cessation of hostilities, 
whichever shall be earlier. The cessation of hostilities may be declared by procla- 
mation of the President or by concurrent resolution of the Congress or by con- 
current action of the legislatures of 32 States. 

Section 3. Notwithstanding the provisions of article V, this article may be 
suspended for a time certain or amended at any time by concurrent action of the 
legislatures of three-fourths of the States. 

Section 4. There shall be set aside in the Treasury of the United States a 
separate fund into which shall be paid 25 percent of all taxes collected by authority 
derived from the sixteenth amendment to this Constitution, except as provided 
in section 5, and 25 percent of all sums collected by the United States from any 
other tax levied for revenue. 

Section 5. There shall be set aside in the Treasury of the United States a 
separate fund into which shall be paid all sums received from taxes levied on 
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personal incomes in excess of 50 percent thereof and from taxes levied on income 
or profits of corporations in excess of 38 percent thereof. 

Section 6. Before paying any sums into the funds created by sections 4 and 
5 hereof, the Treasurer of the United States shall deduct therefrom 20 percent 
which shall be used in payment of the prinepal of the national debt of the United 
States. 

Secrron 7. No tax shall hereafter be imposed on that portion of the incomes of 
individuals which does not exceed, in the case of unmarried persons, the sum of 
$600 per annum, and in the case of married persons the sum of $1,200 per annum 
jointly A minimum deduction of $600 per annum shall be allowed for each 
dependent. 

Section 8. The Treasurer of the United States shall once in each year, from 
the separate fund created by section 4 hereof, pay to each of the several States 
4 of 1 percent of said fund and from the remainder of said fund shall pay to each 
State a portion of such remainder determined by the population of each State 
in ratio to the entire population of the several States according to the last Federal 
decennial census or any subsequent general census authorized by law. 

Section 9. The Treasurer of the United States shall, from the separate fund 
created by section 5 hereof, pay to each State, once in each year, a sum equal to 
the amount of money in such fund which was collected from persons or corpora- 
tions within such State. 

Secrion 10. Any sums paid hereunder to the several States shall be available 
for appropriation only by the legislatures thereof. The legislatures may appro- 
priate therefrom for any purpose not forbidden by the constitutions of the respec- 
tive States and may appropriate therefrom for expenditures within the States 
for anv purpose for which appropriations have heretofore been made by the 
Congress except such purposes as are specifically reserved by this Constitution 
for the exclusive power of the Congress. The people of each State may limit the 
expenditures of funds herein made available to the legislature, but shall not 
direct the appropriation thereof. 

Section 11. Each legislature shall have power by rule or resolution to provide 
for the assembly thereof in special sessions for the purpose of considering amend- 
ments to, the suspension of, or the ratification of amendments proposed to this 
article 

Section 12. Each legislature shall have power to elect one or more persons to 
represent such legislature in any council or convention of States created by 
coneurrent action of the legislatures of 32 States for the purpose of obtaining 
uniform action by the legislatures of the several States in any matters connected 
with the amendment of this article. 

Section 13. The Congress shall not create, admit, or form new States from the 
territory of the several States as constituted on the Ist day of January 1949, and 
shall not create, form, or admit more than three States from the Territories and 
insular possessions under the jurisdiction of the United States on the Ist day of 
January 1949, or from territory thereafter acquired without the express consent 
of the legislatures of three-fourths of the several States. 

Section 14. On and after January 1, 1949, the dollar shail be the unit of the 
currency. The gold content of the dollar as fixed on January 1, 1949, shall not 
be decreased. 

Section 15. Concurrent action of the legislatures of the several States as used 
herein shall mean the adoption of the same resolution by the required number of 
legislatures. A limit of time may be fixed by such resolution within which such 
concurrent action shall be taken. No legislature shall revoke the affirmative 
action of a preceding legislature taken therein. 

Section 16. During any period when this article is in effect the Congress may, 
by concurrent resuolution adopted by two-thirds of both Houses wherein declara- 
tion is made that additional funds are necessary for the defense of the Nation, 
limit the amount of money required by this article to be returned to the several 
States. Such limitation shall continue until terminated by the Congress or by 
concurrent action of a majority of the legislatures of the several States. Upon 
termination of any such limitation the Congress may not thereafter impose a 
limitation without the express consent by concurrent action of a majority of the 
egislatures of the several States. 

Section 17. This article is declared to be self-executing. 

(Contained in resolutions of the States of Iowa, Maine, Michigan, Ne- 
braska, New Hampshire, and New Mexico.) 
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TYPE E 


Section 1. That sound public tax policy requires greater reliance upon Stat« 
and local sources of revenue for necessary State and local improvements, with 
less dependence upon Federal appropriations, and the lower Federal taxes which 
such a policy will make possible. 

Section 2. That Federal participation in the cost of State and local improve- 
ments (in which the Federal Government may have a legitimate interest) would 
be continued automatically, as long as State and local taxes paid by each taxpayer 
are deductible in con:puting the Federal income tax, and that this form of Federal 
assistance is preferable to outright grants-in-aid, with their accompanying Federal 
controls and additional costs. 

Section 3, That such a shift in tax policy can only be instituted and accom- 
plished by action of the Congress, followed by corresponding State and local action, 
rather than the other way around. 

Section 4. That the Congress of the United States is therefore respectfully 
petitioned to institute such a fiscal policy, restudying the financial relationship of 
the three levels of Government so as to bring about less reliance upon Federal 
grants-in-aid for traditionally State and local functions of government, and to 
take appropriate action either to submit a constitutional amendment limiting the 
taxing powers of Congress (except in time of war or grave national emergency) or 
to call a constitutional convention for such purpose. 

(Contained in resolution from the State of Oklahoma.) 
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TABLE 7.—State constitutional conventions * 


Num- 
ber of 
conven 
tions ! | 


State 


Vote in legislature 





Alabama.__......-. 6 | Majority members elected _| 
Arizona_- ‘ 1 | Majority vote 
Arkansas : 6 ; x ; 
California. ........}..... 34 members elected 
Colorado 1 | 34 members elected 
onnecticut 2 
Delaware 5 | 34 members el { 
Fl da 5 | 36 all members 
I i 12 | 3 ll member 
| 34 members elected 
LIMOS .. 34 each hous 
a 2 
3} Question mandatory 
every 10 years begin- 
ning 1870; legislature 
may provide for sub- 
mission of question 
is {| 34 members elected 
ky ( Majority members elect 
ed, 2 iccessive es- 
sions 
Lou 10 | No constitutional pro- 
vision; practice is pro- 
posal by legislature, 
approved by referen- 
| dum vote 
Le 1 | 34 both houses 
faryland 4 Question mandatory 
every 20 years begin- 
ning 1930 
S husett No constitutional pro- 
vision; but legislature 
has submitted ques- 
tion of calling conven- 
tion to people under 
its general powers. 
Nic an » | Question mandatory ev- 
ery her) ling 
ct i 24 lected 
lis ) 7 
I { Quest I tory ¢ 
ery 20 years 
y 34 members elected 
ebrash $ ne bers elected 
Nevada 2 | 34 members elected 
New Hampshire 14 | Question mandatory 
every 7 years 
New Jerse) 1 
New Mexico l 34 members elected 
New York... ‘ 8 | Majority of legislature 
Question mandatory 
every 20 years begin- 
ning in 1957 
North Carolina 6 | 34 members elected , 
North Dakota. l 


see footnotes at end of table, p. 102. 


CONSTITUTIONAL CONVENTION 


Procedure for calling a convention 2 


Referendum vote 


Majority voting at elec- 
tion. 
Majority 
tion. 


vote on ques- 


Majority vote on ques- 
tion. 
Majority 
tion. 


vote on ques- 


Majority vote on ques- 
tio 

Majority vote on ques- 
tion 


No referendun 


Majority of electors vot- 
I n next general 
election 

Majority voting at 
general election 


next 


the 


Majority voting on 


juestion. 


Majority voting at next 
lection 


general el 
Majority vote on ques- 








tion at least 4 qualh- 
fied voters at last elec- 
tion 

No constitutional pro- 


vision; practice is pro- 
posal by legislature, 
approved by refere: 
dum vote 


Majority voting at elec- 
tion, 
Majority voting on 


question. 


Majority voting at elee- 


Majority voting at elec- 
tion. 


“I 
\ 


lajority vote on ques 
tion 
Majority vole ym ques- 
tion 


viajority voting at ¢ 


lec- 

Majority voters at elec- 
tion 

Majority voting 
meetings 


in town 


Majority vote on ques- 
tion 

Majority vote on ques- 
tion. 


Majority voting at elec- 
tion. 
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Popular ratification 
(convention proposals) 


No provision. 


Majority 
posals. 


vote on 


special election 
ajority vote at elec- 
tion which may be 
special election. 





No provision. 


‘ 


VO provision, 


Majority vote on pro- 
posals in state as a 
whole and majority 
vote of local electors 
in subdivision affected . 

“Adopted by people.’ 





Majority vote at special 
election. 


No provision 


No provision 


No provision 


No provision 


Majority vote on pro- 
posals. 

Majority vote on pro- 
posals. 

No provision. 

Majority vote on pro- 
posals. 

Majority vote at elec- 
tions 

Majority vote on pro- 
posals 

No provision. 

24 voting in annual 


town meetings. 
‘Ratified by people.” 
Majority vote on pro- 


posals. 


No provision, 
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TABLE 7.—WSiate constitutional conventions—Continued 


Num- Procedure for calling a convention 2 
State | ber of PRSECT SSE) Ureia te Te sn Popular ratification 
| eonven- | (convention proposals) 
tions ! Vote in legislature Referendum vote 
Ohio... - Sbiee 4|%% members elected. | Majority vote on ques- | Majority vote on pro- 
Question mandatory tion. posals. 


every 20 years begin- 
ning 1932. 
Oklahoma. blank | Majority vote of legisla- | Majority vote on ques- | Majority vote on pro- 
} ture. Question man- tion. | posals. 
datory every 20 years 
} beginning 1907. 


Oregon._- 2 | Majority of Legislature | Majority vote on ques- | No provision. 
or initiative petition tion 
of 8 percent of legal 
voters. 
Pennsylvania. .- 35 (n) 
Rhode Island 6 | Majority votes of legis- | Majority votes on ques- | According to terms of 
lature tion. act ealling conven- 
| tion, 
South Carolina-__- 7 | 34 members elected ___. Majority voting at elec- | No provision. 
tion. 
South Dakota__- 1 | 34 members elected ____ Majority voting at elec- | No provision. 
tion. 
Tennessee __- 4| Majority members | Majority voting on ques-| No provision. 
elected. tion 
Texas _-- 5 
Utah 1 | 34 members elected___- Majority voting at next | Majority vote at next 
general election. general election 
Vermont 11 : ian thi 
Virginia 39 | Majority members | Majority vote on ques- | No provision. 
elected. tion. 
Washington 1 | 34 members elected ___- Majority voting at elec- | ‘‘ Adopted by people.”’ 
tion. 
West Virginia 2| Majority members | Majority voting at elec- | ‘‘ Ratified by voters.”’ 
elected. tion which can be a 
special election. 
Wisconsin 1 | Majority of legislature Majority vote on ques- | No provision. 
tion. 
Wyoming 1 | 34 members elected Majority voting at next | ‘‘ Adopted by people.”’ 
general election. 
Guam ‘ a a 
Hawaii 1 | Question mandatory | Majority voting at elec- | Majority vote on pro- 
every 10 years. tion.‘ posals.‘ 
Puerto Rico ; ] 


Virgin Islands 


* Source: The Book of the States, 1954-55, vol. X. Council of State Governments, Chicago. 

! For dates of conventions and action taken at each, see The Book of the States, 1941-42, pp. 48-55, and 
subsequent volumes. Constitutional conventions for the purpose of proposing amendments were held 
in New Hampshire in 1930, 1938, 1941 and 1948. In New Hampshire eight proposed amendments were 
drafted by the Limited Constitutional Convention meeting April-July, 1953. They will be submitted to 
the people on November 3, 1953, and a majority of those voting will ba sufficient to ratify each of the eight 
proposals. A single amendment to Virginia’s constitution was effected by a convention on May 2, 1945 

2 In the states which make no provision for revision or amendment by constitutional convention, it appears 
that such conventions have been held permissible as an inherent right of the people acting through elected 
representatives. 

3 One of these was not a convention, but a special constitutional commission appointed by the Governor, 
under authority of an act of the legislature. 

4 Majority vote must constitute 35 percent of total vote cast at general election, or of registered voters at 
special election. 








PRESENT FEDERAL PROCEDURE FOR TRANSMITTING PROPOSED 
CONSTITUTIONAL AMENDMENTS TO THE STATES FOR RatTIFICA- 
TION 


Originally, Revised Statute 205 contained the procedure for trans- 
mitting resolutions containing constitutional amendments to States. 
By its authority, the State Department performed this function. 

In 1950, however, Reorganization Plan No. 20 (5 U.S. C. 133z), 
effective May 24, 1950, transferred the functions to the General 
Services Administration. 

In 1951, Congress enacted section 106b of title 1, United States 
Code, which repealed Revised Statute 205 and reflected the changes 
brought about by Reorganization Plan No. 20 of 1950. 

The following procedure is not wholly statutory. It has been 
developed through the years: 

(1) When Congress adopts a resolution proposing a constitutional 
amendment, certified copies are sent to the General Services Admin- 
istration. 

(2) The General Services Administration transmits copies of the 
resolution with covering letter, to the Governors asking them to 
advise the State legislatures. Receipt acknowledgment is obtained 
from the Governors. 

(3) When the State legislature approves or disapproves a proposed 
amendment, General Services Administration receives notification 
either from (a) the Governor, or (6) the State legislature. 

(4) When it is evident that nearly three-fourths of the States have 
ratified a proposed amendment, General Services Administration keeps 
in constant touch with the remaining States, especially those whose 
legislatures are in session. 

(5) When the legislatures of three-fourths of the States have ratified 
& proposed amendment, the Administrator of General Services issues 


a proclamation declaring the proposal to be officially part of the 
United States Constitution. 
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